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ORAL ARGUMENT NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Case No. 15-1363 and Consolidated Cases
STATE OF WEST VIRGINIA, ez 4.,
Petitioners,
V.
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ez 4.,

Respondents.

On Petitions for Review of Final Action of the
United States Environmental Protection Agency

JOINT RESPONSE OF RESPONDENT-INTERVENORS TO
PETITIONERS’ JOINT MOTION TO ESTABLISH BRIEFING FORMAT
AND EXPEDITED BRIEFING SCHEDULE

States, Local Governments, Environmental and Health Organizations, and
Advanced Energy Associations (herein “Respondent-Intervenors”) that have moved
to intervene in support of respondent Environmental Protection Agency (“EPA”)
respectfully respond to Petitioners’ Joint Motion to Establish Briefing Format and
Expedited Briefing Schedule (“Joint Mot.”).!

Respondent-Intervenors believe this case should be briefed and argued

expeditiously in one round addressing all issues. There is no merit to Petitioners’

!'The ten power companies that have moved to intervene in support of EPA will be
filing a separate response in opposition to the Joint Motion.
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proposal to bifurcate the briefing along artificial lines, a proposal that would likely
increase substantially the length of time it takes for this Court to review EPA’s
Carbon Pollution Guidelines for Existing Stationary Sources: Electric Utility

Generating Units, 80 Fed. Reg. 64, 662 (Oct. 23, 2015) (“Rule”).

A. Petitioners’ Bifurcation Proposal Would Be Inefficient, Unprecedented,
and Unwarranted

Petitioners propose to bifurcate judicial review, delaying review of “record-
based issues” or “record-based challenges” (Joint Mot. 4) until after briefing, oral
argument, and decision of other issues that Petitioners describe with labels such as

) <<

“fundamental legal authority issues,” “common fundamental legal issues,” or
“fundamental core” issues, 7. 4, 12.

Petitioners provide no principled basis for bifurcating the issues. A central
premise of the bifurcation request appears to be that these yet-to-be defined issues
Petitioners claim are “fundamental” are somehow readily separable and abstract or
“legal” in nature. Joint Mot. 1, 3-4. Any such dichotomy would be elusive even in the
abstract. See City of Arlington v. FCC, 133 S. Ct. 1863, 1868 (2013) (rejecting the
proposition that courts should attempt to differentiate between “big, important”
agency determinations and more “run-of-the-mill” ones and concluding that “the
question a court faces when confronted with an agency’s interpretation of a statute it
administers is always, simply, whether the agency has stayed within the bounds of its
statutory authority”); Pharmacentical Research v. FTC, 790 F.3d 198, 204 (D.C. Cir. 2015)

(“As is often the case, our review here of the FTC’s interpretation of its authority

under Chevron Step Two overlaps with our arbitrary and capricious review under 5
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U.S.C. § 706(2)(A).”) (citation omitted). And such an artificial bifurcation is
particularly ill-suited to this proceeding, which involves a large administrative record
and a Clean Air Act framework that requires EPA to engage in “complex balancing”
of statutory priorities. See Am. Elec. Power Co. v. EPA, 131 S. Ct. 2527, 2539 (2011).
Under basic principles of judicial review, the agency’s interpretation and application of
the statute must be reviewed in the context of the entire record.

Petitioners fail to show any consistent or principled way to separate the issues
that they describe as “fundamental” from the extensive factual context of this
rulemaking. Indeed, many of Petitioners’ enumerated “fundamental” issues belie this
artificial division. For example, Petitioners attack EPA’s interpretation of the statutory
term “standard of performance” and its component “best system of emission
reduction.” But the lawfulness of EPA’s implementation of these statutory terms
turns upon EPA’s application of statutory criteria (e.g., “best system of emission

2 <<

reduction,” “adequately demonstrated,” “taking into account cost,” etc.) to the vast
factual record concerning fossil fuel-fired power plants. Indeed, Petitioners’ own
“fundamental issue” selection highlights the artificiality of their approach by including
a catch-all category “whether the Rule violates the requirements of 42 U.S.C. §
7607(d),” Joint Mot. 15, .e., the Clean Air Act’s rulemaking procedures. Even the
“constitutional avoidance” issues Petitioners list, Joint Mot. 14, necessarily turn on the
record facts about how the Rule works, the evidence on which it is based, and what it

likely will do. Petitioners’ notion that the issues they identify are somehow segregable

from the “record-based” issues is not credible — and would be the source of endless
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confusion and disagreement (as well as challenging questions of law of the case and
preclusion generated solely by the artificial two-step process).

Indeed, Petitioners have yet to identify a comprehensive list of issues to be
briefed in each of the two rounds, let alone any analytically sound basis for
bifurcation. Notably, Petitioners carefully state that the so-called “fundamental legal
issues” they intend to brief in the first round “nclude,” Joint Mot. 12-13, 15 (emphasis
added), those they list at pages 12-15 of their motion, suggesting that there are yet
more issues they may unilaterally seek to classify as “fundamental.” Similarly, they
only offer a “short, illustrative list,” 74. 11, of the “record-based” or “programmatic”
issues they wish to address in a second round of briefing. This second group of issues,
Petitioners warn, ultimately would require “multiple, lengthy briefs,” 7d., and would
be briefed, argued and decided only after this Court’s final disposition of the first-
round issues, and only if Petitioners lost in round one.

To build the case for their unusual proposal, Petitioners feel the need to
present a tendentious account of the Clean Power Plan, Joint Mot. 2-4, and arguments
that resemble those in their stay motions. A briefing format proposal should not
require that the Court accept the movants’ arguments on the merits, and Petitioners’
arguments are, in any event, overwrought and wrong. See, ¢.g., State and Municipal
Respondent-Intervenors Stay Opp. 2-11 (ECF No. 1587450); Environmental
Respondent-Intervenors’ Stay Opp. 1-5 (ECF No. 1587490).

Petitioners point to no case in which this Court has broken judicial review of
an integrated final rule in two in this way and they provide no compelling reason for
such a departure here. The orders they cite, Joint Mot. 17, are inapposite. In White

4
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Stallion, the petitions for review covered two independent rulemakings, and the Court
severed two issues applicable to the Utility New Source Performance Standards,
which were based on different statutory authority and a different record than the
consolidated Mercury Air Toxics Standards. Order, White Stallion Energy Ctr, ILLLC v.
EPA, No. 12-1100 (D.C. Cir. June 28, 2012) (ECF No. 1381112). In NRDC ». EPA,
the Court held in abeyance discrete issues that were subject to pending petitions for
administrative reconsideration. NRDC ». EPA, No. 06-1045 (D.C. Cir. June 19, 2006)
(ECF No. 975173).7 Here, in contrast, the consolidated cases pertain to a single
rulemaking and a single administrative record under a single statutory provision, and
the issues to be “bifurcated” are neither clearly defined nor logically separable.
Petitioners’ proposal would substantially prolong the judicial review process,
and greatly increase the workload for the Court and the parties alike. Besides creating
a gratuitous source of confusion, Petitioners’ bifurcation proposal would not deliver
on its core promise of prompt resolution of the case. To the contrary, it would mean
that even when all of Petitioners’ “fundamental” claims are rejected, the judicial
review process for the Rule will just be getting started. For Petitioners who claim to
be concerned about regulatory uncertainty and trumpet the need for swift judicial
review, that is a strange approach indeed. See N.Y. Republican State Comm. v. SEC, 799

F.3d 1126, 1136 (D.C. Cir. 2015) (““Agencies, no less than private litigants, have

* Petitioners raise the possibility that issues subject to administrative reconsideration
petitions may not be ripe for review until EPA decides the petitions. Joint Mot. 12; see
42 U.S.C. § 7607(d)(7)(B). But that possibility does not support Petitioners’
unprecedented bifurcation proposal, which would defer to a second round a host of
tact- and record-related issues that are #of subject to administrative reconsideration.

5
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interests in finality and certainty. Finality of regulations serves the public interest
insofar as people cannot reliably order their affairs in accordance with regulations that
remain for long periods under the cloud of categorical legal attack.”) (citations
omitted). The additional year (or more) of uncertainty would be harmful to the Power
Company and Advanced Energy Association Respondent-Intervenors and their
members, for whom prolonged uncertainty impairs planning and discourages
investment.

Petitioners are seeking multiple bites at the judicial-review apple, asking for the
opportunity to file 55,125 words’ worth of briefing in round one, Joint Mot. 16-17,
while reserving the right to file “multiple, lengthy briefs,” 74. 11, in a second round if
their arguments prove unpersuasive. This proposal is the exact opposite of “fair and
efficient management” and “judicial economy.” Id. 4.

Respondent-Intervenors urge that the briefing format and schedule should
facilitate prompt judicial review of the Rule in one round that resolves the whole case.
While Petitioners appear to believe that briefing this case in the normal, unitary
manner would require a longer briefing schedule and significantly larger word
allocations than they propose for their initial round, we believe the entire case can
readily be briefed in time for oral argument to be held no later than September 2016.°
That would allow for holding oral argument addressing the whole case at most a few

months after Petitioners’ proposed “first-stage” oral argument on a mere subset of

? Respondent-Intervenors believe the case could be fully and adequately briefed by
late spring or early summer, enabling the scheduling of oral argument at the start of
the Court’s September calendar or over the summer. See D.C. Cir. Handbook of
Practice and Internal Procedures 46 (rev. July 2015).

6
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issues.* An approach that provides for prompt briefing and argument of the whole
case would best serve the substantial public interest in the timely and final disposition

of these petitions for review.

B. Petitioners’ Proposed Word Allocations for Intervenor Briefs are
Unreasonable and Inequitable

Petitioners filed their unilateral briefing proposal before all of the parties to the
case have even been identified, and did not consult with any of the Respondent-
Intervenors before doing so. A briefing schedule that emerges from consultation
among all the parties is more likely to identify all the relevant considerations and
produce a workable and fair outcome, even if some issues remain to be resolved by
the Court.” Petitioners’ failure to propose any such process here is an additional
reason why their motion should be denied.

If the Court decides to establish a merits briefing format in response to the

present motion, it should, in addition to rejecting “bifurcation,” also reject the word

* If there were a September argument and the Court issued a merits decision
approximately six months later, ze., by March 2017, states would still have 18 months
to further develop and finalize their state plans before the September 2018 date for
final submittals. Thus, even States that chose to defer most work on their plans until
after a merits decision would be able to finalize their plans in time to submit them by
September 2018. See, e.g., State Respondent-Intervenors’ Stay Opp. at 15 & n. 13.

> In the case involving EPA’s companion rule addressing carbon dioxide emissions
from new, modified and reconstructed power plants, 80 Fed. Reg. 64,509 (Oct. 23,
2015), proposed briefing formats are due on January 11, 2015. See Order, North
Datkota v. EPA, Nos. 15-1381 (D.C. Cir. Dec. 1, 2015) (ECF No. 15861006). The
Court’s order in that case follows the Court’s customary approach by “strongly
urging] the parties to submit a joint proposal.” Id. It makes sense to follow the same
tamiliar procedure here, so that the parties may endeavor to find common ground and
at least narrow the issues for resolution by this Court.

7
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allocations Petitioners propose for the intervenors on both sides. First, the motion
proposes to give a separate brief of 8,750 words to Petitioner-Intervenors Peabody
Energy, et al., that had every chance to file their own petitions for review and have
failed to identify any interest that sets them apart from many similarly situated
Petitioners. A separate word allocation for them is unwarranted; this Court’s recent
practice has frequently been to group Petitioner-Intervenors with Petitioners for
purposes of briefing, as was done in the cases challenging EPA’s initial suite of
greenhouse gas regulations, Coalition for Responsible Regulation v. EPA, Order, No. 09-
1322, et al. (D.C. Cir March 22, 2011) (ECF No. 1299368); Order, No. 10-1073 (D.C.
Cir. March 21, 2011) (ECF No. 1299257); Order, Nos. 10-1092 (D.C. Cir. March 22,
2011) (ECF No. 1299440). Petitioners offer no reason why Petitioner-Intervenors
(coal companies and related businesses) cannot brief together with Petitioners, which
include other coal companies, a coal industry association, and other entities with
closely aligned interests.

Most importantly, the proposed format deprives Respondent-Intervenors of a
fair opportunity to brief the case. While assigning themselves 36,750 words for their
“tirst round” opening briefs, Petitioners and Petitioner-Intervenors propose to allot
only 8,750 words to all Respondent-Intervenors. Respondent-Intervenors include four
distinct groups: 18 states and 7 local governments; 17 environmental and public
health groups; 10 power companies regulated by the Rule; and 3 major advanced
energy associations representing thousands of companies. Petitioners give no reason
such a broad and diverse array of governmental, nonprofit, and business entities
supporting the Rule should be so restricted in their briefing.

8
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We submit that the appropriate approach would be to include Petitioner-
Intervenors in the word allocation for Petitioners, and to provide Respondent-
Intervenors a combined word allocation amounting to 62.5 percent of the aggregate
word limit for principal briefs, based upon the ratio in D.C. Cir. Rule 32(e)(2)(B)(i).°

Conclusion

The Court should deny the Joint Motion and direct the parties to confer with
one another regarding the briefing schedule and attempt to submit a joint proposal
(ot, if necessary, separate proposals as to any disputed issues) for briefing the entire

casce.

®We note that Petitioners’ proposal does not address briefing by amici. Some amici
(including former EPA Administrators Ruckelshaus and Reilly and the Institute for
Policy Integrity) have already been granted leave to participate. We have been
informed that a motion for leave to participate as amici in support of EPA will be
filed within the coming days on behalf of the National League of Cities, the U.S.
Conference of Mayors, and individual municipalities, and that other amicus motions
are likely to follow. Any briefing schedule ultimately adopted should incorporate
briefing due dates and word allocations for amici.

9
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/[s/ Sean H. Donahue

Sean H. Donahue”

Donahue & Goldberg, LLP

1130 Connecticut Avenue NW, Suite 950
Washington, D.C. 20036

(202) 277-7085
sean(@donahuegoldberg.com

Counsel for Environmental Defense Fund

FOR THE STATE OF CALIFORNIA

KAMALA D. HARRIS
ATTORNEY GENERAL
Robert W. Byrne

Sally Magnani

Senior Assistant Attorneys General
Gavin G. McCabe

David A. Zonana

Supervising Deputy Attorneys General
Jonathan Wiener

M. Elaine Meckenstock

Raissa Lerner

Deputy Attorneys General

1515 Clay Street

Oakland, CA 94612

(510) 622-2100

Attorneys for the State of California, by
and through Governor Edmund G.
Brown, Jr., the California Air Resources
Board, and Attorney General Kamala D.
Harris
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Respectfully submitted,

ERIC T. SCHNEIDERMAN
ATTORNEY GENERAL
Barbara Underwood

Solicitor General

Steven C. Wu

Deputy Solicitor General
Bethany A Davis Noll

Karen W. Lin

Assistants Solicitor General
Michael J. Myers

Morgan A. Costello

Brian Lusignan

Assistant Attorneys General
Environmental Protection Bureau
The Capitol

Albany, NY 12224

(518) 776-2392

Michael. Myers@ag.ny.gov

FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY

ATTORNEY GENERAL

Melissa A. Hoffer

Christophe Courchesne

Assistant Attorneys General
Environmental Protection Division
One Ashburton Place, 18th Floor
Boston, MA 02108

(617) 963-2423

" Pursuant to ECF-3(B) of this Court’s Administrative Order Regarding Electronic
Case Filing (May 15, 2009), counsel hereby represents that the other parties listed in
the signature blocks have consented to the filing of this brief.
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FOR THE STATE OF
CONNECTICUT

GEORGE JEPSEN
ATTORNEY GENERAL
Matthew I. Levine

Kirsten S. P. Rigney

Scott N. Koschwitz

Assistant Attorneys General
Office of the Attorney General
P.O. Box 120, 55 Elm Street
Hartford, CT 06141-0120
(860) 808-5250

FOR THE STATE OF DELAWARE

MATTHEW P. DENN
ATTORNEY GENERAL
Valerie S. Edge

Deputy Attorney General
Delaware Department of Justice
102 West Water Street, 3d Floor
Dover, DE 19904

(302) 739-4636

FOR THE STATE OF HAWAI‘1

DOUGLAS S. CHIN
ATTORNEY GENERAL
William F. Cooper

Deputy Attorney General

425 Queen Street
Honolulu, HI 96813

(808) 586-1500
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FOR THE STATE OF ILLINOIS

LISA MADIGAN
ATTORNEY GENERAL
Matthew J. Dunn

Gerald T. Karr

James P. Gignac

Assistant Attorneys General
69 W. Washington St., 18th Floor
Chicago, 1L 60602
(312) 814-0660

FOR THE STATE OF IOWA

TOM MILLER
ATTORNEY GENERAL
Jacob Larson

Assistant Attorney General
Environmental Law Division
Lucas State Office Building
321 E. 12th St., Room 18
Des Moines, Iowa 50319
(515) 281-5351

FOR THE STATE OF MAINE

JANET T. MILLS
ATTORNEY GENERAL
Gerald D. Reid

Natural Resonrces Division Chief
6 State House Station
Augusta, ME 04333

(207) 626-8800
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FOR THE STATE OF MARYLAND

BRIAN E. FROSH
ATTORNEY GENERAL
Thiruvendran Vignarajah
Deputy Attorney General

200 St. Paul Place, 20th Floor
Baltimore, MD 21202

(410) 576-6328

Attorneys for State of Maryland,
By and through Attorney General
Brian E. Frosh

FOR THE STATE OF MINNESOTA

LORI SWANSON
ATTORNEY GENERAL
Karen D. Olson

Deputy Attorney General

Max Kieley

Assistant Attorney General

445 Minnesota Street, Suite 900
St. Paul, MN 55101-2127

(651) 757-1244

Attorneys for State of Minnesota,
by and through the Minnesota Pollution
Control Agency
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FOR THE STATE OF NEW
HAMPSHIRE

JOSEPH A. FOSTER
ATTORNEY GENERAL

K. Allen Brooks

Senior Assistant Attorney General
Chief, Environmental Bureau
33 Capitol Street

Concord, NH 03301

(603) 271-3679

FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
ATTORNEY GENERAL
Tannis Fox

Assistant Attorney General
Office of the Attorney General
408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

(505) 827-6000
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FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
ATTORNEY GENERAL
Paul Garrahan
Attorney-in-Charge

Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

(503) 947-4593

FOR THE STATE OF RHODE
ISLAND

PETER F. KILMARTIN
ATTORNEY GENERAL

Gregory S. Schultz

Special Assistant Attorney General

Rhode Island Department of Attorney
General

150 South Main Street

Providence, RT 02903

(401) 274-4400

FOR THE STATE OF VERMONT

WILLIAM H. SORRELL
ATTORNEY GENERAL
Thea Schwartz

Nick Persampieri

Assistant Attorneys General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802) 828-2359
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FOR THE COMMONWEALTH OF
VIRGINIA

MARK HERRING
ATTORNEY GENERAL
John W. Daniel, II

Deputy Attorney General

Lynne Rhode

Senior Assistant Attorney General and Chief
Matthew L. Gooch

Assistant Attorney General
Environmental Section

Office of the Attorney General
900 East Main Street
Richmond, VA 23219

(804) 225-3193

FOR THE STATE OF WASHINGTON

ROBERT W. FERGUSON
ATTORNEY GENERAL
Leslie R. Seffern

Assistant Attorney General
Office of the Attorney General
P.O. Box 40117

Olympia, WA 98504-0117
(360) 586-4613

FOR THE DISTRICT OF COLUMBIA

KARL A. RACINE
ATTORNEY GENERAL
James C. McKay, Jr.

Senior Assistant Attorney General
Office of the Attorney General
441 Fourth Street, NW

Suite 630 South

Washington, DC 20001

(202) 724-5690
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FOR THE CITY OF BOULDER

TOM CARR

CITY ATTORNEY

Debra S. Kalish

Senior Assistant City Attorney
City Attorney’s Office

1777 Broadway, Second Floor
Boulder, CO 80302

(303) 441-3020

FOR THE CITY OF CHICAGO

BENNA RUTH SOLOMON
Deputy Corporation Counsel

30 N. LaSalle Street, Suite 800
Chicago, IL 60602

(312) 744-7764

FOR THE CITY OF NEW YORK

ZACHARY W. CARTER
CORPORATION COUNSEL
Carrie Noteboom

Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007

(212) 356-2319
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FOR THE CITY OF PHILADELPHIA

SHELLEY R. SMITH
CITY SOLICITOR

Scott J. Schwarz

Patrick K. O’Neill

Divisional Deputy City Solicitors
The City of Philadelphia
Law Department

One Parkway Building

1515 Arch Street, 16th Floor
Philadelphia, PA 19102-1595
(215) 685-6135

FOR THE CITY OF SOUTH MIAMI

THOMAS F. PEPE

CITY ATTORNEY

City of South Miami

1450 Madruga Avenue, Ste 202
Coral Gables, Florida 33146
(305) 667-2564

FOR BROWARD COUNTY,
FLORIDA

JONI ARMSTRONG COFFEY
COUNTY ATTORNEY
Andrew J. Meyers

Chief Deputy County Attorney

Mark A. Journey

Assistant County Attorney

Broward County Attorney’s Office
155 S. Andrews Avenue, Room 423
Fort Lauderdale, FL. 33301

(954) 357-7600
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David Doniger

Benjamin Longstreth

Melissa J. Lynch

Natural Resources Defense Council
1152 15th Street NW, Suite 300
Washington, D.C. 20005

(202) 513-6256
ddoniger@nrdc.org
blongstreth@nrdc.org
llynch@ntdc.org

Counsel for Natural Resources
Defense Council

Tomas Carbonell

Vickie Patton

Martha Roberts

Peter Zalzal

Environmental Defense Fund
1875 Connecticut Avenue NW
Suite 600

Washington, D.C. 20009

(202) 572-3610
tcarbonell@edf.org
vpatton@edf.org
mroberts@edf.org
pzalzal@edf.org

Counsel for Environmental Defense Fund

Joanne Spalding

Andres Restrepo

Alejandra Nufiez

Sierra Club

85 Second Street, Second Floor
San Francisco, CA 94105

(415) 977-5725
joanne.spalding@sierraclub.org
andres.restrepo@sietraclub.org
alejandra.nunez@sierraclub.org

Counsel for Sierra Club
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Ann Brewster Weeks

James P. Dutffy

Clean Air Task Force

18 Tremont Street, Suite 530

Boston, MA 02108

(617) 624-0234, ext. 156
aweeks@catf.us

jduffy@catf.us

Counsel for American Lung Association, Clean
Air Council, Clean Wisconsin, Conservation
Law Foundation, and Ohbio Environmental
Council

Howard I. Fox

David S. Baron
Timothy D. Ballo
Earthjustice

1625 Mass. Ave., NW, Suite 702
Washington, DC 20036
(202) 667-4500
hfox@earthjustice.org
dbaron@earthjustice.org
tballo@earthjustice.org
Counsel for Sierra Club

Vera P. Pardee

Center for Biological Diversity

1212 Broadway, Suite 800

Oakland, CA 94612

(415) 632-5317
vpardee(@biologicaldiversity.org
Counsel for Center for Biological Diversity
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William V. DePaulo

122 N Court Street, Suite 300
Lewisburg, WV 24901

Tel: 304-342-5588
william.depaulo@gmail.com

Counsel for West Virginia Highlands
Conservancy, Obio 1V alley Environmental
Coalition, Coal River Mountain Watch,
Ranawha Forest Coalition, Mon 1 alley Clean
Air Coalition and Keepers of the

Mountains Foundation

Lawrence S. Robbins

Jennifer S. Windom

Daniel N. Lerman

ROBBINS, RUSSELL, ENGLERT,
ORSECK,

UNTEREINER & SAUBER LLP
1801 K Street, N.W., Suite 411
Washington, D.C. 20006
Telephone: (202) 775-4500
lIrobbins@robbinstussell.com
Counsel for Adpanced Energy Econony
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Gene Grace

AMERICAN WIND ENERGY
ASSOCIATION

1501 M St., N.W., Ste. 1000
Washington, D.C. 20005
Telephone: (202) 383-2500

gerace(@awea.org
Counsel for American Wind Energy Association

Richard Ayres

Jessica Olson

John Bernetich

AYRES LAW GROUP LLP

1707 L Street, N.W., Suite 850
Washington, D.C. 20036

(202) 452-9200
ayrest@ayreslawgroup.com

Counsel for Solar Energy Industries Association
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CERTIFICATE OF SERVICE

I certify that on December 21, 2015, I filed the foregoing Joint Response of
Respondent-Intervenors to Petitioners’ Joint Motion to Establish Briefing Format and
Expedited Briefing Schedule throught the Court’s ECF System, which will provide an
electronic copy to all registered counsel. In addition, I sent copies of said Joint
Response to the following unregistered counsel by first-class United States mail,

postage prepaid:

Patrick Burchette

Holland & Knight

LLP 800 17th Street,

NW Suite 1100

Washington, DC 20006-6801

David Finley Crabtree

Vice President, General Counsel
10714 South Jordan Gateway
South Jordan, UT 84092

Karen R. Harned

National Federation of Independent Business
1201 F Street, NW

Suite 200 Washington, DC 20004

Karl Roy Moor

Southern Company Services,
Inc. 600 18th Street, North 15N
Birmingham, AL 35203

Steven J. Oberg

Lynn, Jackson, Shultz & Lebrun,
P.C. PO Box 8250

Rapid City, SD 57709

Gary Vergil Perko
Hopping Green

119 South Monroe
Tallahassee, FL. 32301

Lee Philip Rudofsky

Office of the Attorney General, State of
Arkansas 323 Center Street

Suite 200

Little Rock, AR 72201
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Bill Spears
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Highway 84

McGregor, TX 76657

Ben H. Stone

Balch & Bingham LLP
1310 Twenty Fifth
Avenue Gulfport, MS
39501-1931

Luther J. Strange, 111

Office of the Attorney General
State of Alabama

501 Washington Avenue
Montgomery, AL 36130

Janet F. Wagner

Arizona Corporation
Commission 1200 West
Washington Phoenix, AZ
85007-2927

/s/ Sean H. Donahue




