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The Chamber of Commerce of the United States of America (“Chamber”)
hereby moves, pursuant to Rule 29 of the Federal Rules of Appellate Procedure,
for leave to file the accompanying brief as amicus curiae in the above-captioned

matter.

The Chamber the world’s largest business federation. It represents 300,000
direct members and indirectly represents the interests of more than 3 million
companies and professional organizations of every size, in every industry sector,
and from every region of the country. The outcome of this proceeding has the
potential to impact the Chamber’s members and other businesses throughout this
country that seek in good faith to provide valuable retirement and other benefits to

employees.

The Chamber respectfully requests permission to submit the accompanying
brief so that it can present the Court with analysis on two points: (1) the proper
construction of the FLSA’s regular rate exclusions in light of Encino Motorcars
LLC v. Navarro, 138 S. Ct. 1142 (2018), and (2) the validity of 29 C.F.R. 8§
778.215(a)(3), the interpretive guidance on which Plaintiff-Appellant bases her
contention that trust contributions under Defendant-Appellee’s Profit Sharing Plan
do not qualify for exclusion from the regular rate of pay. While the Chamber
agrees with Defendant-Appellee’s analysis in its Answering Brief, and submits that

the Court may affirm here without reaching the issue of whether § 778.215(a)(3) is
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valid, the analysis in the accompanying brief will assist the Court in the event it

does find it necessary to determine the validity of § 778.215(a)(3).

Counsel for the Chamber sought the consent of the parties to file an amicus

curiae brief in this matter. Defendant-Appellee consented. Plaintiff-Appellant did

not respond to the Chamber’s request prior to the time this Motion was filed.

DATED: October 31, 2018

By:

Respectfully submitted,

/s/ Katherine M. Forster

MUNGER, TOLLES & OLSON LLP
Malcolm A. Heinicke

Katherine M. Forster

350 South Grand Avenue, 50™ Floor
Los Angeles, CA 90071-3426
Telephone: (213) 683-9100
malcolm.heinicke@mto.com
katherine.forster@mto.com

Attorneys for Amicus Curiae
Chamber of Commerce of the United
States of America



(4 of 135)

Case: 18-55682, 10/31/2018, ID: 11068173, DktEntry: 24-1, Page 4 of 4

CERTIFICATE OF COMPLIANCE PURSUANT TO

FED. R. APP. 32(A)(7)(C) AND CIRCUIT RULE 32-1

Pursuant to Fed. R. App. P. 32 (a)(7)(C) and Ninth Circuit Rule 32-1, |

certify that the attached brief is proportionally spaced, has a typeface of 14 points

and contains 581 words.

DATED: October 31, 2018

By:

Respectfully submitted,

/s/ Katherine M. Forster

Katherine M. Forster

MUNGER, TOLLES & OLSON LLP
350 South Grand Avenue, 50" Floor
Los Angeles, CA 90071-3426
Telephone: (213) 683-9100
katherine.forster@mto.com

MUNGER, TOLLES & OLSON LLP
Malcolm A. Heincke

560 Mission Street, 27" Floor

San Francisco, CA 94105-3089
Telephone: (415) 512-4000
malcolm.heinicke@mto.com

Attorneys for Amicus Curiae
Chamber of Commerce of the United
States of America


mailto:katherine.forster@mto.com
mailto:malcolm.heinicke@mto.com

(5 of 135)
Case: 18-55682, 10/31/2018, ID: 11068173, DKtEntry: 24-2, Page 1 of 124

CAse No. 18-55682

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

MARISHA RUSSELL, INDIVIDUALLY AND ON BEHALF OF
OTHERS SIMILARLY SITUATED,

Plaintiff and Appellant,
V.
GOVERNMENT EMPLOYEES INSURANCE COMPANY,

Defendant and Appellee.

Appeal From The United States District Court,
Southern District of California, Case No. 3:17-cv-00672-JLS-WVG,
Hon. Janis L. Sammartino, Presiding

BRIEF OF THE CHAMBER OF COMMERCE OF THE UNITED STATES
OF AMERICA AS AMICUS CURIAE IN SUPPORT OF DEFENDANT-
APPELLEE GOVERNMENT EMPLOYEES INSURANCE COMPANY

U.S. CHAMBER LITIGATION MUNGER, TOLLES & OLSON LLP

CENTER Malcolm A. Heinicke
Steven P. Lehotsky Katherine M. Forster
1615 H Street, N.W. 350 South Grand Avenue, Fiftieth Floor
Washington, D.C. 20062 Los Angeles, California 90071-3426
Telephone: (202) 463-5337 Telephone: (213) 683-9100
slehotsky@uschamber.com malcolm.heinicke@mto.com

katherine.forster@mto.com

Attorneys for Amicus Curiae
Chamber of Commerce of the United States of America



(6 of 135)
Case: 18-55682, 10/31/2018, ID: 11068173, DKtEntry: 24-2, Page 2 of 124

CORPORATE DISCLOSURE STATEMENT

The Chamber of Commerce of the United States of America (“Chamber”)
states that it is a non-profit, tax-exempt organization incorporated in the District of
Columbia. The Chamber has no parent corporation, and no publicly held company

has 10% or greater ownership in the Chamber.
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INTEREST OF AMICUS CURIAE!

The Chamber of Commerce of the United States of America (“Chamber”) is
the world’s largest business federation. It represents 300,000 direct members and
indirectly represents the interests of more than 3 million companies and
professional organizations of every size, in every industry sector, and from every
region of the country. An important function of the Chamber is to represent the
interests of its members in matters before Congress, the Executive Branch, and the
courts. To that end, the Chamber regularly files amicus curiae briefs in cases that
raise issues of concern to the nation’s business community.

The Chambers seeks permission to file this brief to assist this Court in
understanding the broader perspective of employers on the interpretation of their
overtime obligations under the Fair Labor Standards Act (“FLSA”). The outcome
of this proceeding has the potential to impact businesses throughout this Circuit
(and for business operating nationwide, the entire country) that seek in good faith
to provide valuable retirement and other benefits to employees without incurring
unexpected overtime liability. The Chamber, as an organization devoted to

advancing the interests of commerce, is well positioned to address the importance

! The Chamber has moved for leave to file this brief as amicus curiae. Pursuant to
Federal Rule of Appellate Procedure 29, amicus curiae states that no counsel for
any party authored this brief in whole or in part and no entity or person, aside from
amicus curiae, its members, and its counsel, made any monetary contribution
intended to fund the preparation or submission of this brief.

6
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of following settled norms and fairly, rather than unduly narrowly, interpreting

regular rate exclusions in determining overtime obligations.
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INTRODUCTION AND SUMMARY OF ARGUMENT
Plaintiff-Appellant Marisha Russell (“Plaintiff”’) contends that when

Defendant GEICO made cash payments and retirement trust contributions for the
benefit of her and other employees under its Profit Sharing Plan (PSP), it should
have also factored these benefit payments into her regular rate of pay and then paid
her and others additional overtime premiums. The District Court properly rejected
these claims as a matter of law.

Plaintiff’s trust contribution argument now rests on the application of a
single subsection of mere interpretive guidance. Specifically, Plaintiff contends
that the statutory regular rate exclusion for retirement contributions set forth at 29
U.S.C. § 207(e)(4) does not apply to the retirement contributions at issue here
because they were not made formulaically consistent with the guidance set forth at
29 C.F.R. § 778.215(a)(3).

The Chamber respectfully submits that (a) there is no reason for this Court to
address the validity of this guidance here, because Defendant GEICO has offered
several independently sufficient reasons why Plaintiff’s trust contribution claim
fails regardless of the application of 29 C.F.R. § 778.215(a)(3); but if the Court
reaches this issue nevertheless, then (b) Plaintiff’s urged application of the

guidance set forth at 29 C.F.R. § 778.215(a)(3) is impermissibly inconsistent with
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the actual statute and would in fact undermine the purpose of that statutory
exemption.

Defendant GEICO has set forth three independently sufficient reasons to
conclude that it need not pay additional overtime premiums based on its retirement
trust contributions.

First, GEICO is not required to make further premium overtime payments
on its retirement trust contributions because these contributions are calculated as a
percentage of total compensation and thus already factor in both straight and
overtime wages. Indeed, for this same reason and as set forth below, the District
Court properly concluded that GEICO need not make additional overtime
payments as a result of the cash payments made under the PSP. The same logic
applies to the trust contributions and moots the need to consider whether any of the
statutory regular rate exclusions apply at all.

Second, Plaintiff’s argument that GEICO’s retirement trust contributions do
not satisfy the guidance in § 778.215(a)(3) rests on her contention that the pertinent
contributions are discretionary. Regardless of the specific regular rate exemption
for retirement trust contributions set forth in the statute at 29 U.S.C. § 207(e)(4),
there is a separate exclusion for discretionary payments set forth at 29 U.S.C.

8 207(e)(2), and it applies here by Plaintiff’s own admission.
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Third, even if the analysis reaches 29 U.S.C. § 207(e)(4) and the associated
guidance on which Plaintiff relies, GEICO’s retirement trust contributions satisfy
that guidance as set forth in 29 C.F.R. § 778.215(a)(3). Specifically, Plaintiff’s
argument is that both the amount contributed by each employer under the plan and
the amount then paid to each employee must be made pursuant to a definite
formula. GEICO satisfies this test: First, once the bonus pool is funded by the
Board, the amount of each company’s contribution to the Planning Centers under
the PSP is determined by a specific formula. See ER 101. And as Plaintiff
concedes, after these contributions have been made, each employee’s individual
share of the company contribution under the PSP is also determined by a specific
formula. See id.

For these three independently sufficient reasons, Plaintiff’s regular rate
claim fails, and there is no need for this Court to reach the validity of the guidance
set forth in 29 C.F.R. 778.215(a)(3).

To the extent that the Court finds it necessary to do so, however, that
guidance is entitled to no deference because it is unsupported and indeed contrary
to the exclusion for retirement trust contributions set forth at 29 U.S.C. § 207(e)(4).
Section 207(e)(4) excludes from the regular rate of pay all “contributions
irrevocably made by an employer to a trustee or third person pursuant to a bona

fide plan for providing old-age, retirement, life, accident, or health insurance or

10
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similar benefits for employees.” Nothing in the statute requires that these
contributions be made formulaically—instead, the statute’s only requirement as to
the manner in which such contributions be made is that they be made irrevocably.
Plaintiff cannot and now does not dispute that the contributions here were made
irrevocably.

Unable to evade the clear reach of the controlling, statutory regular rate
exclusion here, Plaintiff first urges this Court to read the statutory exclusion
narrowly under an antiquated principle. As GEICO correctly states, the Supreme
Court has recently invalidated the notion that courts are to construe FLSA
exemptions narrowly. See Encino Motorcars LLC v. Navarro (Encino Motorcars
I1), 138 S. Ct. 1134, 1142 (2018). This holding requires “fair” and not “narrow”
construction of the FLSA’s overtime exemptions, including its regular rate
exclusions. Specifically, both the overtime exemptions and the regular rate
exclusions represent express exceptions to a general rule, and Encino Motorcars 11
commands that both the rule and the exceptions are integral parts of the statute to
be interpreted fairly, not against either the employer or the employee.

In another effort to manufacture a basis for deference to her urged
application of § 778.215(a)(3), Plaintiff refers to it as an “interpreting
regulation[].” Opening Brief (“OB”) 29. It is no regulation at all. In Madison v.

Resources for Human Development, Inc., 233 F.3d 175, 186 (3d Cir. 2000), the

11
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court addressed the history of § 778.215 and held that there was “no doubt” that it
“Is an interpretive guideline, issued on the advice of the Solicitor of Labor..., not
an official regulation promulgated after notice-and-comment rule making.” Then,
consistent with Supreme Court precedent, the court held that such guidelines “do
not rise to the level of a regulation and do not have the effect of law” but instead
have only the power to persuade to the extent they are actually consistent with the
pertinent statute and otherwise satisfy the Skidmore analysis. 1d. at 185-87.

Applying this proper analysis, it is clear that Plaintiff’s urged application of
§ 778.215(a)(3) is not a persuasive interpretation of the statutory exclusion set
forth at 29 U.S.C § 207(e)(4). To start, the provision runs contrary to Congress’s
intent as reflected in the statutory language. Furthermore, the guidance in 8
778.215(a)(3) was not issued contemporaneously with 8 207(e)(4). And finally,
all of the pertinent Skidmore factors counsel against deference here: The guidance
Is not thoroughly reasoned, the Wage and Hour Division did not offer any
reason—much less a valid reason—to justify its effort to expand the statutory
requirements, and it conflicts with earlier pronouncements.

In fact, applying the statutory exclusion set forth in 8§ 207(e)(4) here would
serve, not hinder, the interests of the FLSA. GEICO’s PSP furthers the goals
Congress sought to achieve by balancing the general rule requiring the inclusion of

hourly and related compensation in the regular rate while at the same time

12
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excluding certain benefits. The exclusion for contributions to benefit plans was
meant to incentivize employers to provide such benefits to employees. Such
benefits are urgently needed, especially in the face of insufficient retirement
savings levels, and GEICO should not be punished with an unexpected overtime
liability for providing such benefits to its employees.

ARGUMENT

l. GEICO Has Demonstrated That Its Cash Payments Are Properly
Excluded From The Reqular Rate Of Pay.

Although the Chamber will respectfully focus this brief on Plaintiff’s claim
concerning the retirement trust contributions, the Chamber submits that the District
Court correctly held that Plaintiff’s cash payment claim fails because the cash
payments under GEICO’s PSP are percentage bonuses that already factor all
overtime into the regular rate of pay. (Indeed, as set forth below, this principle
informs the discussion of the retirement trust contributions because they are
properly excluded from the regular rate calculation for this same reason, regardless
of § 778.215(a)(3).)

As GEICO has explained, Plaintiff has admitted that the cash payments
constitute a percentage of total earnings. ER 49 (Complaint); OB 4; Answering
Brief (“AB”) 21. The applicable overtime attributable to the bonus has therefore

already been paid as a mathematical fact, since the cash payments increase straight

13
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time earnings and overtime earnings by the same percentage. As a result, paying
an additional premium would impermissibly result in “overtime on overtime.”

Avoiding “overtime on overtime” was a key consideration driving the 1949
amendments to the FLSA that defined the regular rate of pay and the associated
exclusions. In Bay Ridge Operating Co. v. Aaron (Bay Ridge), 334 U.S. 446, 473-
77 (1948), the Supreme Court had required premiums for weekend or holiday work
and extra payments for work outside “clock” hours provided under collective
bargaining agreement to be included in the regular rate of pay, resulting in
“overtime on overtime” and disrupting traditional pay practices in the stevedoring
and longshore industry. In the 1949 amendments to the FLSA, Congress abrogated
this “overtime-on-overtime” decision. See The New Wage and Hour Law (1949),
at 6-9 (describing Congress’s desire to override Bay Ridge).

The longevity requirement set forth in the PSP does not alter this conclusion.
As GEICO has made clear, an employer may make payment of a percentage bonus
contingent on remaining employed through the date of payment. See Brock v. Two
R Drilling Co., 789 F.2d 1177, 1180 (5th Cir. 1986) (“A conditional bonus “based
on a percentage of total wages,’ no less than an unconditional one, ‘increases both
straight time and overtime wages by the same percentage.’”); AB 21-22. The
language requiring that such bonuses be “paid unconditionally,” 29 C.F.R. §

778.503, simply serves to distinguish true percentage bonuses from pseudo

14
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percentage bonuses where the amount to be paid varies with the amount of
overtime worked so as to evade the employer’s overtime obligation. See id.
(explaining that sham “pseudo percentage” bonuses, while “expressed as a
percentage of both straight time and overtime wages . . . are generally separated
out of a fixed weekly wage and usually decrease in amount in direct proportion to
increases in the number of hours worked in a week in excess of 40”). No such
sham arrangement is present here.

GEICO has also demonstrated that Plaintiff’s attack on the “allocation” of
the bonus is without merit. See OB 10, 16-18 (contending that cash payments
under the PSP must be allocated over a period of 14 rather than 12 months). The
District Court correctly held that the cash payments constitute a percentage bonus
that requires no allocation because they already account for the overtime worked.
AB 13, 32-35; ER 11-14 (Order).

Indeed, even if the cash payments at issue here did not qualify as a
percentage bonus—which they do—there is nothing about providing for payment
of an annual bonus early the following year that suggests a subterfuge or other
attempt to evade overtime obligations. Such an approach is common and in no
way requires an employer to allocate an annual bonus for regular rate purposes
over anything other than the calendar year. See 29 C.F.R. § 778.209 (where bonus

earnings cannot be attributed to a particular workweek, “it may be reasonable and

15
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equitable to assume that the employee earned an equal amount of bonus each week
of the period to which the bonus relates”) (emphasis added). To suggest otherwise
would disrupt the settled expectations of countless employers who have
implemented annual bonus programs that provide for payment early the following
year.

1. GEICO Has Demonstrated That Plaintiff’s Trust Contribution Claims
Fail Regardless of Whether 29 C.F.R. 8 778.215(a)(3) Is Persuasive.

Although the Chamber focuses this submission on the invalidity of the
interpretive guidance set forth in § 778.215(a)(3), the Chamber respectfully
submits that the Court need not reach this issue because GEICO has established
three independently sufficient grounds on which Plaintiff’s trust contribution
claims fail regardless of the validity of § 778.215(a)(3).

First, as Plaintiff concedes, the trust contributions under the PSP are
calculated as a percentage of total earnings. As a result, any payment already
reflects a premium for overtime hours as a matter of simple arithmetic. OB 3-4;
AB 32-40. As GEICO has already explained, if the payment is a percentage a total
of wages, then the payment will increase as overtime is worked and overtime
premiums are paid. See Brock, 789 F.2d at 1179 (no “recomputation of the
‘regular’ rate of pay” is required “because the bonus is deemed to increase the
straight time pay and the overtime pay by the same percentage, thus not altering

the ratio between them™) (citing Siomkin v. Fairchild Camera & Instrument Corp.,
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174 F.2d 289 (2nd Cir. 1949) (Judge Learned Hand). Put simply, the payment
already includes a regular rate adjustment, and so there is no need to assess
whether a statutory exclusion applies.

Second, as GEICO also correctly explains, even if the trust contributions
were not paid a percentage of wages, Plaintiff’s own argument brings them under
the exclusion set forth at 29 U.S.C. § 207(e)(3). Specifically, Plaintiff argues that
the trust contributions run afoul of the guidance set forth in § 778.215(a)(3)
because the initial decision to fund the pool is discretionary. In particular, she
contends that GEICO employees do not have any expectation of any particular PSP
trust contribution, or indeed any such contribution at all, since “GEICO can deem
it to be zero if it wants to.” OB 31. Stressing that under the PSP, the Board could
decide to make no contribution at all, Plaintiff argues that both “the fact of a
contribution, and its initial amount” are decided “on a whim.” OB 33. And 29
U.S.C. §8 207(e)(3) expressly excludes from the regular rate of pay “[s]Jums paid in
recognition of services performed during a given period if . . . both the fact that
payment is to be made and the amount of the payment are determined at the sole
discretion of the employer at or near the end of the period” and not pursuant to any
prior promise. This exclusion therefore applies.

Third, even if this Court ignores both the percentage and discretionary

nature of the payments conceded by Plaintiff and applies § 778.215, GEICO has
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established that the PSP satisfies this guidance. AB 33-36. Although she does not
contest that most elements of § 778.215 are met, Plaintiff does contend that
GEICO cannot satisfy 8§ 778.215(a)(3) because the overall employer contribution is
not determined formulaically. OB 29-32. But once the bonus pool is funded by
the Board, the amount of each company’s contribution to the Planning Centers
under the PSP is in fact determined by a specific formula. See ER 101 (PSP § 5.2,
providing for allocation “to the Planning Centers within such Company based on
the ratio of (i) each Planning Center's Planning Center Ranking multiplied by the
total Earnings of Eligible Participants in such Planning Center to (ii) the sum of the
products of each Planning Center's Planning Center Ranking and the total Earnings
of all Eligible Participants in such Planning Center.”). Furthermore, as Plaintiff
concedes, each employee’s individual share of the company contribution under the
PSP is also determined by a specific formula. See id. Accordingly, the District
Court correctly concluded that the trust contributions under the PSP comply with

the guidance set forth in § 778.215.
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I11. Even If This Court Rejects The Above Contentions, The Trust
Contributions Are Still Properly Excluded From The Reqular Rate,
Because GEICO Has Satisfied The Statutory Exclusion For Retirement
Contributions, And Plaintiff’s Urged Application Of The Guidance Is
Invalid.

For the three independently sufficient reasons set forth above, there is no
need for this Court to reach the validity of the guidance set forth in 29 C.F.R. §
778.215(a)(3).

To the extent that the Court finds it necessary to do so, however, that
guidance is entitled to no deference because it is unsupported and indeed contrary
to the exclusion for retirement trust contributions set forth at 29 U.S.C. § 207(e)(4),
the pertinent and controlling statute.

Section 207(e)(4) excludes from the regular rate of pay all “contributions
irrevocably made by an employer to a trustee or third person pursuant to a bona
fide plan for providing old-age, retirement, life, accident, or health insurance or
similar benefits for employees.” Nothing in the statute requires that these
contributions be made formulaically—instead, the statute’s only requirement as to
the manner in which such contributions be made is that they be made irrevocably.
Plaintiff cannot and now does not dispute that the contributions here were made
irrevocably, and the guidance on which she relies in attempting to graft a new

requirement onto the statute is unpersuasive as a matter of law.
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A. The Statutory Exclusion Must Be Interpreted Fairly, Not
Narrowly Construed.

Plaintiff incorrectly contends that the regular rate exclusions are to be
“Interpret[ed] “narrowly” and that the statutory exclusion for retirement
contributions must be “construed narrowly against GEICO.” OB 32-33 (emphasis
omitted). As GEICO states, AB 40-41, the Supreme Court has squarely rejected
the notion that FLSA exemptions must be narrowly construed against the employer
and held instead that the analysis must be based on a “fair” reading of the statute.
“Because the FLSA gives no ‘textual indication’ that its exemptions should be
construed narrowly, ‘there is no reason to give [them] anything other than a fair
(rather than a “narrow”) interpretation.”” Encino Motorcars I, 138 S. Ct. at 1142
(quoting Scalia, Reading Law, at 363). In Encino Motorcars, LLC v. Navarro, 136
S. Ct. 2117 (2016), Justices Thomas and Alito foreshadowed the Court’s eventual
holding and stated, “[t]here is no basis to infer that Congress means anything
beyond what a statute plainly says simply because the legislation in question could

be classified as ‘remedial.”” 1d. at 2131 (Thomas, J., dissenting).?

2 In reaching this conclusion, these Justices recognized that the Ninth Circuit
has in the past suggested that the narrow construction rule is proper, and they made
clear that this is no longer the case: “Respondents also resist this natural reading of
the exemption by invoking the made-up canon that courts must narrowly construe
the FLSA exemptions. [Citation omitted]. The Ninth Circuit agreed with
respondents on this score. 780 F.3d 1267, 1271-1272, n. 3 (2015). The court
should not do so again on remand. We have declined to apply that canon on two
recent occasions.” 136 S. Ct. at 2131 (Thomas, J., dissenting).
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The circuit courts have followed this holding. See Mosquera v. MTI
Retreading Co., No. 17-2366, 2018 WL 3860514, at *2 (6th Cir. Aug. 14, 2018)
(“In construing [the FLSA] exemptions, we give them a “fair (rather than a
“narrow”) interpretation.’”); Carley v. Crest Pumping Technologies, L.L.C., 890
F.3d 575, 579 (5th Cir. 2018) (“The Supreme Court recently clarified that courts
are to give FLSA exemptions ‘a fair reading,” as opposed to the narrow
interpretation previously espoused by this and other circuits.”).

The Supreme Court’s command applies equally to the regular rate
exclusions. Just as the overtime exemptions “are as much a part of the FLSA’s
purpose as the overtime-pay requirement,” Encino Motorcars Il, 138 S. Ct. at
1142, the exclusions are as much as part of the FLSA’s purpose as the regular rate
provision. Indeed, the overtime/exemption and regular rate/exclusion provisions of
the FLSA mirror each other in that they each set forth a general rule followed by
enumerated exceptions to that general rule. The overtime provision of the FLSA,
set forth at Section 7(a)(1), provides as follows:

Except as otherwise provided in this section, no employer shall

employ any of his employees . . . for a workweek longer than forty

hours unless such employee receives compensation for his

employment in excess of the hours above specified at a rate not less

than one and one-half times the regular rate at which he is employed.

29 U.S.C. § 207(a)(1) (emphasis added). And Section 13, which sets forth the

overtime exemptions at issue in Encino Motorcars Il, provides that “[t]he
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provisions of section] . . . ] 207 of this title shall not apply with respect to” the
enumerated exemptions. 29 U.S.C. § 213 (emphasis added).

Similarly, the regular rate of pay is defined at 29 U.S.C. § 207(e): “As used
in this section the ‘regular rate’ at which an employee is employed shall be deemed
to include all remuneration for employment paid to, or on behalf of, the employee .
....J The provision then goes on to enumerate the exceptions to this general rule:
“[B]ut [the regular rate] shall not be deemed to include” any of the items set forth
in subsections (1)-(8). Id. (emphasis added). Just like the overtime provision and
the exemptions thereto, the statutory language defining what is and is not part of
the regular rate creates two categories: what is included (the general rule) and what
Is not (the exclusions). As the Supreme Court held, these provisions contain no
“textual indication” that the overtime exemptions should be construed narrowly,
and therefore a fair reading—a reading that favors neither the employer nor the
employee—is appropriate.

Although Plaintiff might respond that the regular rate exclusions operate
against the background of a general rule including “all remuneration” in the regular
rate, and that this provides the requisite “textual basis” to infer that a narrow
construction of the exclusions is appropriate, the Supreme Court’s analysis in
Encino Motorcars Il forecloses such an argument. The default proposition under

the FLSA is that overtime pay is required for all covered employees, and it is only
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if one of the enumerated exemptions applies that premium overtime compensation
IS not required. In other words, the exemptions operate against a background of a
general rule requiring overtime pay. Yet the Supreme Court gave no credit to that
fact in concluding that there was no textual basis to infer that narrow construction
of the overtime exemptions was appropriate. Encino Motorcars Il, 138 S. Ct. at
1142. Similarly, no such inference can be made as to the regular rate exclusions.
Since there is no other textual basis from which to glean that narrow construction
IS appropriate, a fair reading of the exclusions, that favors neither employer nor
employee, is required.

Fundamentally, “[t]he narrow-construction principle relies on the flawed
premise that the FLSA pursues its remedial purpose at all costs.” Encino
Motorcars I, 138 S. Ct. at 1142 (internal quotation marks omitted). The Supreme
Court has expressly cautioned against such an approach, noting that “[i]t is quite
mistaken to assume ... that whatever might appear to further the statute’s primary
objective must be the law,” because “[l]egislation is, after all, the art of
compromise, the limitations expressed in statutory terms often the price of
passage.” Id. (quoting Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718,
1725 (2017)). Such compromises are evident in the legislative history of the 1949
amendments to the FLSA that, among other things, defined the regular rate of pay

and enacted the exclusion that is now set forth in Section 7(e)(4).
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At the time debate on the amendments began, the FLSA was less than ten
years old, and several court decisions interpreting the original statute had led to
unexpected outcomes. See Congressional Reversal of Supreme Court Decisions:
1945-1957, 71 Harv. L. Rev. 1324, 1327-30 (citing cases Congress sought to
overrule or modify with the 1949 FLSA amendments, including Bay Ridge, 334
U.S. at 464-65 (“overtime on overtime” case), Martino v. Michigan Window
Cleaning Co., 327 U.S. 173, 176-77 (1946) (broadly construing FLSA coverage),
Roland Elec. Co. v. Walling, 326 U.S. 657, 667 (1946) (narrowly construing “retail
or service” exemption), and Farmers Reservoir & Irrigation Co. v. McComb, 337
U.S. 755, 759-60 (1949) (narrowly construing agricultural exemption)). Industry
sought to undo some of these rulings and to make compliance with the law easier;
meanwhile, labor sought a substantial increase in the minimum wage. See Fair
Labor Standards Act Amendments: Hearings on S. 49, etc., Before the Labor
Subcomm. of the Committee on Labor and Public Welfare, 80th Cong. 198 (1948)
(setting forth testimony of and statements from numerous representatives of labor
and industry); The New Wage and Hour Law, supra, at 5-10 (summarizing these
groups’ respective positions and describing the various phases of the legislative
process).

Labor ultimately achieved its minimum wage increase, but at the price of

several concessions to industry in terms of FLSA coverage, overtime exemptions,
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and regular rate exclusions.® The New Wage and Hour Law, supra, at 6 (“To
obtain the necessary votes for the higher minimum wage, [labor interests] had to
make numerous concessions on coverage”); id. at 9 (“So evenly matched were the
opposing groups that, at one point, the Administration appeared ready to abandon
all proposals except that for an increase in the minimum wage. Eventually, it was
able to salvage some of its other aims by making concessions on coverage and
exemption changes to the coalition.”). In other words, the 1949 amendments
reflect compromise legislation and not the intention (let alone the actual textual
proposition) that either side’s benefit of the compromise should be any less valued.
It follows that the resulting statutory language should be interpreted fairly, not with
a presumption for or against either the employer or the employee.

B. GEICO’s Plan Satisfies The Requirements Of The FLSA.

The statutory exclusion for benefit plan contributions set forth in Section
7(e)(4) excludes from the regular rate of pay “contributions irrevocably made by
an employer to a trustee or third person pursuant to a bona fide plan for providing
old-age, retirement, life, accident, or health insurance or similar benefits for

employees.”

% In making this observation, the Chamber does not mean to suggest that the
regular rate exclusions at issue here for percentage bonuses and benefit plan
contributions were opposed by labor. The point is a more general one about
statutory construction.
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GEICQO’s plan meets all of these requirements. The contributions are (1)
irrevocably made, ER 113-14 (PSP § 10.4); (2) by an employer, id. 82, 101 (PSP
881.6,5.1); (3) to a trustee, id. 82, 85, 101 (PSP 88 1.7, 1.30, 5.1(a)); (4) pursuant
to a bona fide retirement plan, id. 105-08 (PSP art. V1).

Plaintiff’s argument focuses on the manner in which the contributions are
made. Relying exclusively on the guidance set forth in § 778.215(a)(3), Plaintiff
contends that all of the various contributions at issue must made formulaically.
But the only provision in the statute that speaks to the manner in which the
contributions are made is the requirement that such contributions must be made
irrevocably. 29 U.S.C. 8 207(e)(4). The PSP itself makes clear—and Plaintiff
does not dispute on appeal*—that the trust contributions under the PSP are made
irrevocably.

C. Section 778.215(a)(3)’s Extra-Statutory Requirement Is Not
Entitled To Deference.

Section 778.215(a)(3) is not entitled to any deference whatsoever because it
runs contrary to the plain text of Section 7(e)(4) of the FLSA. See, e.g., Cleary ex

rel. Cleary v. Waldman, 167 F.3d 801, 808 (3d Cir. 1999) (to be persuasive, an

4 Plaintiff had contended below that the contributions were not irrevocable because
they could be forfeited for early departure, SER 4, but she has abandoned that
argument on appeal, likely because it is plainly incorrect. See ER 113-14 (PSP §
10.4, providing that forfeited amounts are to be used first for administrative
expenses and any excess redistributed to participants).
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agency interpretation cannot run contrary to Congress’s intent as reflected in a
statute’s plain language and purpose). Much of § 778.215 is tethered to the statute,
including subsection (a)(1) (requiring that contributions be made pursuant to a
plan), (a)(2) (requiring the plan to provide for retirement or similar benefits), and
(@)(4) (requiring that contributions be made irrevocably to a trustee). Subsection
(@)(3), however—a detailed provision with several very specific requirements—has
no basis at all in the statute. Indeed, it appears to have been fashioned from whole
cloth, not appearing in any form in administrative guidance known to Congress at
the time the 1949 amendments were passed.

But even if the guidance were consistent with the FLSA, it is not entitled to
any deference. Where, as here, a regulation does not purport to have the force of
law, it is entitled only “to a measure of deference proportional to its power to
persuade, in accordance with the principles set forth in Skidmore v. Swift & Co.,
323 U.S. 134 ...(1944),”” and not to any greater form of deference, Bamonte v.
City of Mesa, 598 F.3d 1217, 1228 (9th Cir. 2010). Any greater deference to mere
agency guidance would unduly “validate the results of an informal process.”
Madison, 233 F.3d at 186.

Section 778.215(a)(3) is just such an informal agency interpretation. Section
778.1 explains that Part 778 of the Code of Federal Regulations “constitutes the

official interpretation of the Department of Labor with respect to the meaning and

27



(33 of 135)
Case: 18-55682, 10/31/2018, ID: 11068173, DKtEntry: 24-2, Page 29 of 124

application of the maximum hours and overtime pay requirements contained in
section 7 of the Act,” which will “guide the Secretary of Labor and the
Administrator . . . unless and until they are otherwise directed by authoritative
decisions of the courts or conclude, upon reexamination of an interpretation, that it
Is incorrect.” 29 C.F.R. 8§ 778.1. In Madison, 233 F.3d at 185-87, the Third
Circuit Court of Appeals addressed the history of § 778.215 and held that there was
“no doubt” that it “is an interpretive guideline, issued on the advice of the Solicitor
of Labor..., not an official regulation promulgated after notice-and-comment rule
making.” Following Supreme Court precedent, the court held that such guidance
statements ““do not rise to the level of a regulation and do not have the effect of

law’” but instead have only the power to persuade to the extent they are actually
consistent with the pertinent statute and otherwise satisfy the Skidmore
analysis. Id. at 185-87.

As this Court has also recognized, interpretive guidance of this kind is
“entitled to respect” under Skidmore only to the extent that it has the “power to
persuade.” Flores v. City of San Gabriel, 824 F.3d 890, 903 (9th Cir. 2016),
abrogated on other grounds by Encino Motorcars 11, 138 S. Ct. 1142; Tablada v.
Thomas, 533 F.3d 800, 806 (9th Cir. 2008).

In applying the Skidmore test, the Supreme Court has noted that agency

interpretations issued contemporaneously with a statute are entitled to greater
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deference. See, e.g., Public Citizen v. U. S. Department of Justice, 491 U.S. 440,
463 n.12 (1989) (one reason deference was not due an agency interpretation was
the passage of time between enactment of the statute and promulgation of the
regulation in question). The persuasiveness of an agency’s interpretation also is
derived in part from the “thoroughness evident in its consideration, the validity of
Its reasoning, [and] its consistency with earlier and later pronouncements.”
Skidmore, 323 U.S. at 140.

Beyond the fact that it contravenes the plain language of the statute, 8
778.215(a)(3) is not persuasive and therefore does not warrant deference here
because (1) it was not a contemporaneous interpretation; and (2) all of the
Skidmore factors indicate that deference is not warranted: the guidance is not
thoroughly reasoned, the Wage and Hour Division has never offered any reason—
much less a valid one—to justify this additional restriction on the exclusion for
benefit plan contributions, and it is inconsistent with earlier pronouncements.

1. Section 778.215(a)(3) Was Not A Contemporaneous
Interpretation.

Section 778.215(a)(3) does not enjoy the greater deference afforded
contemporaneous interpretations because it was not part of the original guidance
interpreting section 7(e)(4) of the FLSA. In the original, contemporaneous

guidance issued in 1950, there was nothing to suggest that employer contributions
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must be determined formulaically. See 29 C.F.R. § 778.6(g) (1950).° Indeed, the
only discussion of the manner in which contributions must be made echoes the
statute: The contributions must be irrevocably made. Id. § 778.6(g)(3). As
explained below, it was only later that the guidance was amended to depart from
the text of the FLSA.
2. Section 778.215(a)(3) Was Not Thoroughly Considered,
Was Offered Without Any Reasoning, Much Less Valid

Reasoning, And Was Inconsistent With Earlier
Pronouncements.

Not only was the language in § 778.215(a)(3) entirely absent from the
contemporaneous guidance interpreting Section 7(e)(4), but nothing in the history
of 8 778.215 shows that there was thorough consideration informing the
interpretive guidance generally, and certainly not as to subsection (a)(3) in
particular. When the original guidance was issued, no further explanation was
provided beyond the text reprinted in the Addendum submitted herewith. See 15
Fed. Reg. 623, 629 (Feb. 4, 1950). While that guidance stated the position of the
Wage and Hour Administrator, it did not explain the reasons for that position or
how it was consistent with the newly enacted regular rate definition and
exclusions. Notably, however, the four provisions of the original guidance either

tracked the statutory language (i.e., subsections (1)-(3)) or restated interpretive

® The full text of the original guidance is reprinted in the Addendum submitted
with this brief.
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guidance that had predated the 1949 amendments that enacted the regular rate
definition and associated exclusions.®
Years later, when the Wage and Hour Division added subsection (a)(3) to its

interpretive guidance, it offered no reasoning whatsoever—much less valid
reasoning—to justify adding a requirement that does not appear in the statute and
then, yet later, applying that requirement to contributions made to IRS-qualified
plans. Indeed, the guidance as it stands today is inconsistent with not just the
original, but several subsequent versions of the guidance. Under these
circumstances, Skidmore deference is not appropriate.

(@) The Original Guidance Was Changed Without

Explanation To Require Formulaic Contributions,
But Not For IRS-Qualified Plans.

When the language that now appears at 8 778.215(a)(3) was first added as a

new subsection (iii) to the original interpretive guidance set forth in § 778.6(g),

® The guidance incorporated as subsection (4) reflects the Administrator’s view,
articulated prior to passage of the 1949 amendments, that a plan was “bona fide”
and thus the employer’s contributions excludable only if the plan met two
requirements: (1) the employee must not have the option to receive instead of
benefits any part of the contributions of the employer; and (2) the employee must
not have the right to assign the benefits or to receive a cash consideration in lieu of
the benefits either on termination of the plan or his withdrawal from it voluntarily
or through severance of employment with the particular employer. See The New
Wage and Hour Law, supra, comment to § 7(d)(4) of 1949 Amendments, at
Appendix-5; U.S. Dep’t of Labor, Labor Information Bulletin, vol. 14, no. 10
(October 1947).
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with the other subsections being renumbered accordingly, the change was made
with no explanation whatsoever. See 18 Fed. Reg. 3293-94 (June 10, 1953). At
the same time, a savings clause was added which provided that a plan that met the
requirements for a qualified trust under the pertinent tax law would also be deemed
meet the requirements for exclusion from the regular rate of pay. See id. at 3294
(“Where the benefit plan or trust has been approved by the Bureau of Internal
Revenue as satisfying the requirements of section 165(a) of the Internal Revenue
Code [(IRC)], in the absence of evidence to the contrary, the plan or trust will be
considered to meet the conditions specified in subparagraphs (3) (i) (iii) (iv) and
(v) of this paragraph.”).” A similar savings clause appeared in subsequent
revisions to § 778.6(g). See 21 Fed. Reg. 4956 (June 27, 1956) (replacing the

reference to § 165(a) of the IRC with a reference to § 401(a)).8

" The only remaining requirement under the guidance, subsection (ii), had to do
with the “primary purpose” of the plan, i.e., that it be a retirement or other welfare
plan. See 15 Fed. Reg. 623, 629 (Feb. 4, 1950).

8 GEICO contended below that it had obtained a determination from the IRS that
the PSP was a Qualified Plan under IRC Section 401, ER 33, but the District Court
declined to take judicial notice of the IRS determination to that effect, noting that it
did not need to rely on it in reaching its conclusion that the trust contributions
satisfied the requirements of § 778.215. ER 17.
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(b) The Guidance Was Changed Again Later—Again
Without Explanation—To Require Formulaic
Contributions Regardless of Compliance With Tax
Rules.

The guidance was later changed to delete Section 778.6(g)(iii) from the
savings clause—in 1958, nearly ten years after the statute was enacted—again with
no explanation whatsoever. 23 Fed. Reg. 3301 (May 9, 1958). This was
significant: Prior to 1958, if a welfare plan qualified under pertinent tax rules, no
formulaic contribution was required by the interpretive guidance, either before or
after passage of the 1949 amendments. But in 1958, the guidance changed course
to state that any plan (even an IRS-qualified plan) that did not provide for
formulaic contributions no longer qualified for the exclusion. Yet even then, no
explanation was given as to why that change was appropriate or how it was
consistent with the statutory language, which provides only that such contributions
must be irrevocably made. The complete absence of any reasoning—much less
valid reasoning—for adding the language of subsection (a)(3) in the first place, and
then for deleting it from coverage by the savings clause, confirms that
§ 778.215(a)(3) does not warrant Skidmore deference.

D. Finding That The Exclusion Applies Here Would Not Undermine
The Purpose Of The Law And Indeed Would Support It.

The purpose of the regular rate rule is to prevent employers from avoiding

the obligation to pay premium overtime by using alternative methods of rewarding
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hours worked that do not get factored into the overtime premium. Congress’s
intent was not to discourage employers from providing benefits to employees, and
in fact, the exclusions were enacted to incentivize employers to do just that.®

The law itself recognizes that not all payments to employees are designed to
compensate them for hours worked; the sheer number of regular rate exclusions
reflects that reality. The trust contributions under GEICQO’s PSP are consistent
with the intent expressed by this framework in that they are awarded across the
board to all participants based on a percentage of wages, and benefits are paid out
to employees at times when they are not performing work (e.g., retirement,

disability).°

® Fair Labor Standards Act Amendments: Hearings on S. 49, etc., Before the Labor
Subcomm. of the Committee on Labor and Public Welfare, 80th Cong. 198 (1948)
(statement of Archibald Cox, counsel to the Senate Committee on Labor and
Public Welfare: “a number of court decisions [under the 1938 FLSA] make it
impracticable, if not impossible, to comply with the law and at the same time set
up profit-sharing plans or certain kinds of pension trusts. [Citations omitted.] The
obstacle should be removed.”).

10 A number of senators made exactly this observation about Section 7(e)(4) during
the debate on the 1949 amendments. See Statement of Majority of Senate
Conferees, submitted to the Senate by Sen. Pepper (Oct. 19, 1949), reprinted in
The New Wage and Hour Law, supra, at Appendices-93 (“This exclusion
recognizes that the benefits received by employees as a result of the employer’s
contributions under such plans are generally received at periods when no work is
being performed for the employer, rather than as compensation for hours
worked.”).
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Fundamentally, there is no indication that the PSP is being used as a
subterfuge to avoid the payment of premium overtime compensation. If employers
were required to follow regular rate procedures simply because they wished to
have discretion in the initial funding of plans like the PSP, they would be
disincentivized from providing such benefits at all. Particularly in an economic
environment where retirement savings rates are generally much lower than they
need to be to provide adequate income during retirement,** this would be a bad
outcome for employees as well as employers.

GEICO has done well by its employees here. GEICO has sought to provide
its employees with an extra measure of financial security when they will need it
most—after they are no longer working for the company. Congress has adopted
exclusions to prevent a situation in which an employer, such as GEICO is punished

for its good deed. Those exclusions apply here, and Plaintiff’s claims should fail.

11 See, e.g., Adi Libson, Confronting the Retirement Savings Problem: Redesigning
the Saver’s Credit, 54 Harv. J. on Leg. 207, 212 (“there is ample evidence that
individual do not save sufficient resources for retirement”).
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CONCLUSION

The District Court correctly concluded that Plaintiff’s regular rate claims
concerning cash payments and trust contributions under GEICO’s PSP fail as a

matter of law. This Court should affirm.

DATED: October 31, 2018 MUNGER, TOLLES & OLSON LLP

By: /s/ Katherine M. Forster
KATHERINE M. FORSTER

Attorneys for Amicus Curiae Chamber of

Commerce of the United States of America
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DATED: October 31, 2018 MUNGER, TOLLES & OLSON LLP

By: /s/ Katherine M. Forster
KATHERINE M. FORSTER

Attorneys for Amicus Curiae Chamber of

Commerce of the United States of America

37



(43 of 135)
Case: 18-55682, 10/31/2018, ID: 11068173, DKtEntry: 24-2, Page 39 of 124

CAseE No. 18-55682

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

MARISHA RUSSELL, INDIVIDUALLY AND ON BEHALF OF
OTHERS SIMILARLY SITUATED,

Plaintiff and Appellant,
V.
GOVERNMENT EMPLOYEES INSURANCE COMPANY,

Defendant and Appellee.

Appeal From The United States District Court,
Southern District of California, Case No. 3:17-cv-00672-JLS-WVG,
Hon. Janis L. Sammartino, Presiding

AMICUS CURIAE CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA’S ADDENDUM OF
PERTINENT AUTHORITY

U.S. CHAMBER LITIGATION MUNGER, TOLLES & OLSON LLP

CENTER Malcolm A. Heinicke
Steven P. Lehotsky Katherine M. Forster
1615 H Street, N.W. 350 South Grand Avenue, Fiftieth Floor
Washington, D.C. 20062 Los Angeles, California 90071-3426
Telephone: (202) 463-5337 Telephone: (213) 683-9100
slenotsky@uschamber.com malcolm.heinicke@mto.com

katherine.forster@mto.com

Attorneys for Amicus Curiae
Chamber of Commerce of the United States of America

38



(44 of 135)
Case: 18-55682, 10/31/2018, ID: 11068173, DktEntry: 24-2, Page 40 of 124

TABLE OF CONTENTS

FEDERAL REGULATIONS AND FEDERAL REGISTER

29 C.F.R. §788.6(0) (1950)... . eu e eeeee oo, 40
15 Fed. Reg. 623 (Feb. 4, 1950)... . ..e.uveeeeee e e oo eee e 42
18 Fed. Reg. 3293 (JUNE 10, 1953)......ve.eveeeeeeeee e ee e, 62
21 Fed. Req. 4949 (JUIY 4, 1956).......vveeeeeee oo eee e 72
23 Fed. Req. 3301 (May 15, 1958) ... ...vveeveeeeeeeoeeeeee e eeeereeee e, 119

39



(45 of 135)
Case: 18-55682, 10/31/2018, ID: 11068173, DKtEntry: 24-2, Page 41 of 124

Welfare plans. Section 7(d)(4)* provides that the term “regular
rate” shall not be deemed to include:

Contributions irrevocably made by an employer to a trustee or
third person pursuant to a bona-fide plan for providing old-age,
retirement, life, accident, or health insurance or similar benefits for
employees

* * *

Such sums may not, however, be credited toward overtime
compensation due under the act. In order for an employer’s
contribution to qualify for exclusion from the regular rate under this
section the following conditions must be met:

(1) There must be a formal plan or system set up by the
employer. This may be either a company-financed plan or an
employer-employee contributory plan.

(2) The primary purpose of the plan must be that of providing
systematically for the payment of definitely determinable benefits to
employees on account of death, disability or retirement or to provide
medical care, hospitalization benefits, and the like. (This type of plan
will be referred to as a welfare plan.)

(3) The employer’s contributions must be paid irrevocably to a
third party according to a trust or other funded arrangement (such as
an insurance plan). The trust or fund must be set up in such a way that
in no event will the employer be able to recapture any of the
contributions paid in nor in any way divert the funds to his own use.
Where the payments are made to a single trustee, the trustee must be
an individual other than the employer or an officer, affiliate or
representative of the employer. If the payments are made to a group
of trustees, the majority must not be officers, affiliates, or
representatives of the employer.

(4) No employee has the right to assign his benefits under the
plan nor the option to receive any part of the employer’s contributions
in cash instead of the benefits under the plan. Provided, however, that
if a plan otherwise qualifies as a bona fide welfare plan under this
subsection, it will still be regarded as a bona fide plan even though it
provides, as an incidental part thereof, for the payment to an employee
in cash of all or a part of the amount standing to his credit at the time
of the severance of the employment relation due to causes other than
retirement, disability or death, and even though, upon proper

1 7(d)(4) was later recodified at 7(e)(4).
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termination of the plan, the amounts standing to the credit of
participating employees are distributed to them at the time of
termination.

The Administrator’s position on the question of when an
employer’s contributions to a welfare plan may be excluded from the
regular rate under this subsection is similar to that of the Bureau of
Internal Revenue in determining what constitutes “wages” for social
security tax purposes. If the payments in question are excluded from
the category of wages under section 1420(a)(2) of the Federal
Insurance Contributions Act and section 1607(b)(2) of the Federal
Unemployment Tax Act, they would not be regarded by the
Administrator as part of the regular rate of pay under section 7(d) of
the Fair Labor Standards Act, as amended.

It should be emphasized that it is the employer’s contribution to
the fund or trust that is excluded from or included in the regular rate
according to whether or not the plan meets the foregoing
requirements. If the plan does not qualify as a bona fide welfare plan
under section 7(d)(4) the contribution is treated the same as any bonus
payment which is part of the regular rate of pay, and at the time the
contribution is made the amount thereof must be apportioned back
over the workweeks of the period during which it may be said to have
accrued. Overtime compensation based upon the resultant increases
in hourly rate is due for each overtime hour worked during any
workweek of the period. The subsequent distribution of accrued
funds to an employee on account of severance of employment (or for
any other reason) would not result in any increase in his regular rate in
the week in which the distribution is made.

29 C.F.R. § 778.6(g) (1950).
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FEDERAL REGISTER

Hoaters., Checked and sst In sate operntion  Seo.

tion,
Inatrumenta:

Engine--oll temporature snd pressure.

checked,
Engine—fuol supply and pressurs checked.
Carburstor—temperature ohecked,
Oyllnder head—temperatirs checked.
Flight inetruments. Cheoked and reset if

TIeCeBRaLY,
Pressurteation. Cheoked.

361.304-1 Pilot compartment (CAA
{nterpretations which apnly to
. § 61.304) —Sections 4a.609 and 4b.421 (1)
of the Civil Alr Regulatfons provide that
a door or an adequate openabls window
shail be provided between the pilot com=
patiment and the passenger compart-
ment, The “npilot compartment”, as
used In 561304 of the Civil Alr Regu-
Jations, will be regarded by the Admin-
istrator as all of thet aten forward of
such door or window. .
{Beec. 205, 63 Stat. 084, as amended by Reorg,
Flan IV of 1040, § . R, 2491, 3 OFR, Cum,
Supp.; 4% U. 8. ©, 425. Interpret or apply
secs. 801, 404, OB, 62 Btat, 1007, 1010, ar
amended by Reorg. Plane IIX and IV of 1940,
& F. R. 3107, 3411, 3 OFR, Cum. Bupp,; 4%
U. B. C. 551, 654, 565)

These polleles and interpretations
shall become effective upon publication
in the FrpErRaL REGISTER,

[sEAL] Dopato W, Nrhor,
Acting Adminisirator of
Clolt Aeronavtics,
{F. R. Doo. 50-D76; Fted, Feh. 8, 1850;
8:488.m.]

TITIE 26~—INTERNAL REVENUE

Chaplter 1——Bureau of Internal Reve-
nue, Department of the Treasury
Subchopter C=—Miscallonsnun Entlan Toxes

['T. . 6780}

PartT 192—FerMENTED Mar? Liquor
MISCELLANEOUS AMENDMERTA
Correction

In Federal Register Document 50~B41.
published at page 501 of the lssue for

Tuesday, January 31, 1850, the designa-

tlon “§ 182.3" and the refetence to § 192.8

&s they appear 1n smendatory paragraph
4 ghould read “} 192.1.~

TILE 29-~LABOR

Chapter V—Wage and Hour Division,
Department of Labor
B—73tolementy of Goraral Policy or

Murprmnlnn Not Divetily Reloied to Regula.
Hons 1

PART T18—OVERTIME COMPENSATION

i hrhmmd

Ses,
7980 Introductory stotemend,
7781 Relatlan to other laws.

THE OQVERTIME PAY REQUIEEMENTA

9782 The 40-hour meximum,.
9793 Computing overtlme pey based on
tho “regular rate™; definitian,

WHAT PAYMENYS ARE EXCLUDID FEOM THE
“RECULAR RATE"”

Tia4  The statutory provisions,
7995 Exirn compensation pald for over-
1ime,

No. 24——3

+

7188 Bonuses.

7187 Peymonts not for hours worked,

7788 Taloht fees in the radio and tele-
vialon Industry.

HPECIAL PROELEMS

7788 Roductlon in workwoeek schedule
with no change o pay.

77810 Change mm the Yheginning of the
workweek.

Ti8.11 Retroactive pay increases.

77812 How deductions offect the regular
rate,

778.13 Prizes as bhonbees.

7814 Lump sum attributed to overtime.

71816 “Tosk"™ basis of payment.

T0.1¢ Efcct of fatlurs to count or pay for
certaln working howra.

778,17 Eftect of paying for but not counting

certaln houes.
RXCEFTIONS FROM THE EEGULAR BATE PRINCIFLES

77818 Guaranteed compensation whieh in-
cludes overtime pey (mee. T (6)).
TI8.18 Computing overtime pay on the rate
applicabls to thes t¥ps of work per-
formed in ovrilme boura (seo. 7
{f) (L) and (2)).
820 Computing overtlms poy on an “es-
tablished” rats {sec. 7 {L} {3}).
PAY PLANS WHICH CICUMYENT THE ACT

77891 Artificlal teguler rates,
778,32 The “aplit-day” plaw.
77823 Pseudo-bonuses,

MISCELLANEOUS
Veterana' subsistenes allowaneécs,
Speclal overtime provislons under

sevtion T (b).
ETFECTIVE DATR; RETROACTIVITY

TI6.30 FEfeotive data.
82T Rewroadtive effect.

AurnonTr: £ 7780 to T8.27 lasued under
62 Stat, 1060, oy amended: 20 U. 8. €. and
Bup. 201 et 2ey,

371780 Introductery statement—-(a)
Scope and significance of bulletin, 'The
Falr Labor Standsards Act of 1938, ss
amended ! thereltalter referrad Lo gs the
actk), requires that no employet shall em-
ploy any of his employees (who Iz en-
gaged in commerce or in the production

770.24
779.26

‘of goods for commerce and who i3 not

exempt from the overtlme provislons
pursuant to one or more of the specific
exemptions brovided in the act) for a
workweek longer than 40 Lours unless
such employee recelves compensation for
his employment In excess of 40 howrs at
6 rate not less than one and one-hsll
times the regulsr rata at which he Is em-
ployed. What constituies proper over-
tim2 compensation must be ascertained
in the light of the definition of “regular
rate’ 85 well as other new provisions
relating to overtime set forth in the act
as amended by the Fair Babor Sfandards
Amendwments of 1949} slving due regard
to suthoritative luterpretations by the

1Pub. Wo, 718, T6in Cong., Jd sess, (52
Stat. 1060}, usamend.edltbey the act of June 26,
1940 (Pub. Rea, Na. 38, 76th Cong., 3d sess,);
by Rcorganization Flon Nao. 2 (60 Stat, 1005),
affective July 16, 184%; by the Portal-to-Fortal
Act of 1047, npproved May X4, 1547 {01 Btat.
f#4); and hy the Folr Lahor Standoxds
Amindments of 1949, approved October 24,
1849 {Publlec Law 303, alst Cong., 1at eesa,
43 &tat, 910).

3 Publio Law 393, 8lst Cong., Ist poss. (63
Htat, 910). These cmendments, effective
January 25, 1850, lenve the existing law un-
chenged axcept as to provisicns ppecifically

42

(47 of 135)

24-2, Page 43 of 124

: 623

courts and to the legislative history of
the nct, as arnended. Interpretations of
the Administretor of the Wage and Hour
Divislon with vespect to overtime com-
bensation are set forth hersiu to provide
“a practicsl guide to employers ang etu-
ployeas as to how the office representing
the public nterest in the enforcement of
the Jaw will seck to epply t"? These
Interpretations, with respect to the max-
Imum hours amd overtime provisions of
the act, indicate the construction of the
law which the Adminlstrator believes to
be corre¢t and which will guide him In
the performance of his administrative
dutles under the act unless and until he
is otherwise directed by authoritative
decislons of the courts or concludes, upon
reexamination of gn interpretation, that
it is Incorrect,

Under the Portal-to-Portal Act of
1847 interpretations of the Admtals-
trater may, under certain circumstaness,
be controlling in delermining the rights
and labilitiezs of employers and em-
ployees. The interpretations eontained
in this bulletin are Interpretations on
which reliance may be placed ag
provided in section 10 of the Portal-to-
Portal Act, 50 long as they remain effec-
tive and are not modified, amended,
rescinded, or determined by judiclal au-
thority to be incorrect, However, the
omission to discuss 8 pariicylar problem
in ihis bulletln or in interpretations
supplementing it should not be taken to
indicate the adontion of eny vosition by
the Admivistrator with respect to such
problem or ta constitute an adminlstra-
tive Interpretation or practice or enforce=
ment policy.

b} Covergge and ezemblions nof
discussed. This bulletin does not dezl
with the geperal coverage of the act or
varlous specifle exemptions provided in
the sfatute, under which ceriain ein-
ployees within the general coverage of
the wage znd hours provisions are wholly
or partially exciuded from the proteciion
of the act’s minimum-wage and over-
time-pay requirements, Some of these
exemptions arte geif-executing; others
call for definitions or other action by
the Administrator, Regulations and in.
terpretations relating to general cover-
age and specific exempllons msy be
found in other parts of this chapter.

(¢} Egrlier tnferpretations superseded,
All general and specific interpretations
issued prior 10 August 11, 1949, with re-
spect to the overtime provisions of the
act were rescinded and withdrawn by
$ 778.3 of the general statement on this
subject, published in the Feperat Reg-
ISTER on that dat2 as Part 710 of this
chapter to the extent thot they were in-
consistent or In confilct with the prin-
ciples stated therein' To the extent

amended and the addition of cerlaln new
provisiona, GSeetlon 7 of the aet wns specifle
cnlly omended aa exploined herein. The
amendigents moda include the addition of
the new subsestions 7 {d), ‘e}. (1) and {g}.

18k idmore v. Swift & Co, 323 U, 8. 194,

+Publle Loaw 40, 60th Cong., 1st sess, (61
Stat, B4), discussed In Part 790 of this
chapter. .

4 F. B. 4046, Certoin prior intsrprota-
tions were suprrseded enrlier as axplalned in
statements published 1o the Penraal REgisres
on August G, 1B48, 14 ¥. R. 4534, and June 8,
P40, F. R, 2077,
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that interpretations countained In such
general statement or in releases, opinlon
letters, and other statements 1ssued on
or atter Aygust 11, 1849, are Inconsistent
with the provislons of the Fair Labor
Btandards Amendments of 1549, they do
not continue In effect after Janvary £4,
1950.° Efective on January 25, 1950, this
Interpretative bulletin (83 778.0-778.27 of
this part} replaces and supersedes the
general statement previously published
a5 Part 778 of this chapter, which siate-
rent is withdrawn. Eflective op Janu-
ary 25, 16050, all other administrative
rulings, interpretations, practices and
enforcement policies relating to the
overtime provisions of the act and not
withdrawn prior to such date are, {0 the
extent that they are inconsistent with or
in conflict with the prineiples stated in
this interpretative buletin, rescinded
end withdrawn.

$ 7181 Relalion to atker laws, Varl-
ous Federal, State and local laws require
the pavment of minimum howrly, daily
or weekly wages different from the mini-
mum sef forth in the Falr Labor Stand-
urds Act, and the payment of everiime
compensation computed on bases differ-
ent from those set forth n the Falr Labor
Standards Act. Where such legistationis
epplicabie and does not contravene the
requirements of the Falr Labor Stand-
&rds Act, nothing in the act, the regula~-
tions or the interpretation announced
by the Administrator should ba taken
to override or nullify the pravisions of
these laws. Compliance with other ap-
Plicable Jegislation dozs not excuse non-
combpliance with the Fair Labor
Standards Act, ‘Where a higher minl-
mum wage than that set in the Fair
Labor Standards Act is applicable to an
employee by virtue of such other legisia-
tlon, the regular rate of the emplayee, as
the term i3 vsed in the Fair Labor Stand-
ards Act, eannot be ower than stch ap-
plicable minimum, for the words “regular
rate al which he is employed” as used
in section 7 must be construed to mean
the regular rate at which he is lawfuolly
employed.

THRE OVERTIME PAY REQUIREMENTS

8782 The 40-hour meximum—(a)
The stafulory requirementy. Secijon 7
of the Fair Labor Gtandards Act deals
with meximum hburs and overtime com-
pensatlion for employees who are covered
by the act and are not exempt from its

4 Section 18 (¢} of the Fuir Labor Btand-
ards Amendments of 1949 (83 Btat. (1)
provides:

Any order, reguletion, or lnterpretation of
thes Administrator of the Wage and Hour Di-
vision or of the Secretary of Labor, and any
agresment entered Into by the Admintstrator
of the Becratary, in effect under the provisions
of the Falr Lahor Standards Act of 1930, a5
amended, on the effective date of thin aet,
shall remain in effect as an ordsr, regula-
tlon, interpretation, or agresment of the Ad-
ministrator or the Secretary, as the cass may
be, pursuant to this ast, except ta the extant
that any such order, regulation, interpreta-
tlon, or agreement may be Inconeistant with
the proviaiona of this act. or may from time
10 time be amended, modified. or restinded by
1he Administrator or the Becretary. as the
<S8 nay be, In accordance with the pro-
vizions of this act.

RULES AND REGULATIONS

overtime requirements. Sectlon 7 {(a)
provides that an employer may not em«

oy any such employee for a workweek
onger than 40 hours “unless such em-
Plovee receives compensation for his
employment in excess of the hours above
speclfed at a rate not less than one and
one=half times the regular rate at which
he Is employed,” ‘The term *regular
rale” 1s defined in section 7 (d) “to in-
clude ali yemuneration for empleyment
paid {0, or on behalf of, the emplopee”
except payments of seven types which
are specifically described and enumer-
ated. These seven types of payments
will hereafier he referred to as “statu-
tory excluslons” "

(b) The nalure of staiutory orertime
Himilafions. It Is clear that there is no
ghsolute limitatiort in sectfon 7 of the
Fair Labor Standards Act on the num-
her of hours that an employee may work
In any workweek. If he Is pald tlme angd
a half his regular rate for the overtime
hours, he may work as many hours s
weell as he and his employer sees fit.
Sectlon 7 contains norequirement for the
payment of overtime compensation ex-
cept for hours In excess of 40 in the
workweek. It does mol require that an
employer be paid overtime compensation
for hours In excess of elght per day, or
for work on Saturdays, Sundays. hol-
days or regulay days of rest. If no more
than a fotal of 40 hours Is actusily
worked In the workweek, overtime com-
pensation need not be pald, Nothing In
the act, however, Wil relleve an employer
of eny obligation he may have assumed
hy contract or of any obligation Impesed
by other Federal or Stdie law to pay
premium rates for work in excess of o
daily standard or for work on Baturdays,
Soandays, holidays, or other periods out-
side of or in excess of the normal or
regular workweek or workday.?

(¢} The workiweek., 1t in any work-
week an employee 13 covered by the act
and Is not. exempt from its overtime-pay
reguirements, the employer must total all
the hours worked by the employes for
him in that workweek (even though two
ar more unrelated lob assignments may
have been performed), and pay overtime
compensation for each hour worked in
excess of 40 in the workweek, An em-
ployee’'s workweek s a flxed and regularly
recurring perlod of 168 hours~-geven coh-
secutive 24-hour perfods, It need not
coinclde with the calendar week but may
begin on any day and &t any hour of the
day. For purposes of computing pay due
under the Falr Lahor Standards Act, the
workweek may be established for the
plant as a whole or different workweeks
may be established for different employ-
ees Oy groud of employees within the
plant. Once the beginning time of an
employee’s workweek is established, it
refoains fixed regardless of the schedule
of hours worked by him. The beginning
of the workweek mny be changed If the

T'These statutory exclusions are set forth
In §7784 and discussed in B3 7i0.4-778.0.
Bxceptions from the overtime regulrements
of section T (e) ara set forth in subsections
T (e) and 7 () or the act end dlacussed
hersin 1o 4§ T16.18, T74.19 mnd 97620,

*The effeet of making auch poyments ls
discussed In §#§ 7788 and 278.7 (4).

43

change is intended to be permanent and
is not desigmed to evade the overtlme
requirements of the net*

{d) Each workiweek stands glone. The
ach takes a single workweek as {ts stand-
ard and does not permit averaging of
hours over two Or more weeks, Thus, If
an employee works 30 hours one week
and 50 hours the next, he must receive
overtlme compensation for the 10 over-
time hours worked in the second week,
even though the average number of
hourd worked in the two weeks is 40,
This is true regaxdless of whether the
employee works en g standard or swing~
shift schedule and regardless of whether

_he is paid on a daily, weekly, biweekly,

monthly or other basls, The rule 15 also
applicable to pleceworkers. It is there~
fore necessary to delermine the hours
worked and the compensation ezrmed by
pleceworkers on 6 weekly basis,

(@) Time of payment. There 13, how-
ever, no requirement that overtime com-
peosation be pald weekly. Overlime
compensation earncd In a particalar
workweek must be pald on the regular
ray day for the peried In which such
workweek ends,® Where retroactive
wage [neresses are made, rebroactive
overtime compensation i3 due at the
time the increase Is paig.™

773 Conptiting overtime pay based
on the “regular rate”; definition—(a)
“Regular yale” dislinguished from “min-
imwm rale” Overbtlme must be com-
pensated nt a rate not less than one and
one-half times the regular rate at which
the employee Is getually employed. The
regular rate of pay at which the em:.
plowee Is employed may hot be less than
the statulory minimom.” It the em-
Dloyse's regular rate of pay Is higher
than the statutory minimum, his over-
time comtpensation must be computed at
6 rate nob lesy than time and one-hall
hased on such higher rate,

by The “regular rate” is an hourly
rate, The “regular rate” under the
Falr Labor Standards Act 15 & rate per’
hour, The act does not require employ-
ers to compensate employees -on &n
hourly rata basts; thelr earnings may be
determined on a plece-rate, salary, com-
missiotr or other basis, but In such case
the overtime compensation due to em-

*or A discusaion of the preger tnshad of
compuving overtime pay In a period in which
a change in ths thne of commencement of
the workweek Iy wmnde, see § 776.10.

2%hen the correct emount of overtime
compensation cannot he determined wuntll
somo time witer the regufur pay period, the
requirements of the act will bo zatisfied if
the amployer pays the excess overtime come
pensation Ba so0n alier the regnlor pay perlod
os i3 practiceble. Payment mny not be de-~
lnyed for o period longer thah is repspusbly
necessary for the employer to compute and
orrabge for payment of the smount due and
in po event mey payment ba delayed beyond
the next pay day alter such computation can
be made.

uZee § 77810, For s discussion of overtime
payinentg due tecautse of Increases by way
of bonuses eco § 7708 {b).

1 Except a9 to workers specinlly provided
for fu eection 14 and workers In Puerin Rico
and the Virgin Ialands covered by wage
orders issued by the Administrator pursunnt
1o se¢cilon 8 of tha act, the statutory mini~
mum 1§ 75 cents per hour,
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Saturday, February 4, 1950

ployees must he computed on the hasla
of the hourly rate derived therefromn and,
therefore, it {s necessary to compute the
regular hourly rate of such employees
during each workweecl® 'The tegular
hourly rate of pay of an employee is
deiermined by dividing his total remu-
neration for employment (excepl stat-
viscy exclusions) in any workwesk by
the total number of hours actually
worked by him in that workweek for
which such compensation was paid, A
fow examples of the proper method of
determining the regular rate of pay in
particular instances may be helpful:

(1> Mourly rale employee. T the em-
ployee is employed solely on the basis of
a gingle hourly rate, the hourly rate is
his “regulatr raie” For his overtume
work he must be pald, in addition {o his
straight-time hourly earnings, & sum
deternited by multiplying one-half the
hourly rate by the number of hours
worked In excess of 40 in the week, Thus
8 3100 hourly rate will briog, for an
employee who works 48 hours, u total
weekly wage of $49.00 (46 hours @ $1
plus 6 hours @ 50 cents), In other
words the employee I5 entitled to be paid
an amount equsl to $1 an hour for 40
hours and $1.50 an hour for the § hours
of overtime, or a total of 549,

If, in addition tothe earnings at *he
hourly rate, a production bonus of $4.60
s pald, the regulor hourly rate of pay s
$1.10 an hour (46 hours @ $1 yields §46.
The addition of the $4.60 bonus mekes
o total of £50,60; this total divided by 46
heurs ylekis a rate of £1.10). The em-
ployee is then entitled to be pald a tolal
wage of $53.90 for 46 hours (4% hours
@ $1.10 plus 6 hours @& 55 cents or 40
hours @ $L.10 plug § hours @ $1.85).

(2> Pleceworker. When an employee
18 employed on a plece rate basis, his
regular hourly rate of pay is computed
by adding together his total
earnings from plece rates and all other
saurces Such as production bonuses)
ahd any sums pald for walting tims or
other hours worked (except statutory
exclusionsy, This sum is then divided by
the number of hours worked n the week
for which sueh comnensation was paid
to yleld the pleceworker's “regular rate”
for that week, For his overtime work
e pieceworker i3 entitled to he peld,
in: addition to his tota) weekly earnings,
a sum equivalent {o one-half this rema-
lay rate of pay multiplied by the numhber
of hours worked in excess of 40 in the
weele, Only additional half~time pay 1s
required in such cases sinee the employee
has altendy received stralghi-time com-
pensation ot piece rates for all hours
worked. Thus, Iif the employes has
earned $46 at plece rates for 46 hours of
productive work and in eddition has been
compensated at 75 cents an hour for 4
hours of walting time, his total compen-
catlon-—349—must be divided by his total
hours of work—>50-—t0o axrive at his rag-

1 For o diacuesion 6f the exceptions to this
rule under szectlons 7 ¢e) agud 7T (L}, &ee
3§ TT0.18, 17819, and TTG.20.

BFor sn alternative mothod of ecaplylng

" with ths overtime requirementa of the act

as far as pleceworkers are conterned cee
§ 7818 (b).
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ular hourly rate of pay—98 cemts. For
the 10 hours of overtime the employee
is entitled to additional compensation of
$4.90 (10 hours x 48 cents). For the
week's work he 1s thus entitled to 5 total
of $53.60 (which Is equivelent to 40
hours @ 68 cents plas 10 overtivie hours
@ §14D,

In some cases an employee is hired on
6 plece-rate basis coupled with a min-
imum hour]y guarantee. Where the to-
tal plece-rate earnings for the week fall
short of the amount that would be
earned for the total hours at the guar-
anteed rate, the employee is pald the
difference. In such weeks the employee
is in fact pald at an hourly rate snd the
minimum hourly guvarantee which he
was paid is his regular rate in that week.
In the example just givem, if the em-
ployee was guaranteed £1.10 an hour for
productive working time, he would be

‘paid $50.60 (46 x $1.10) for the 46 howrs

of productive work (instead of the S46
earned at plece rates). In & week In
which no walting time was involved, he
would be owed an mdditionsl 55 cents
thalf time) for each of the § overtime
honrs worked, to bring his total compen.
sation up to $53.90 (46 hours @ $1.10
plus 8§ hours @ G5 cents or 40 hours @
$1.10 plus 6 hours @ $1.65). If he i5 pafd
at a different rate for waiiing time, his
regular rate 1s the weighted average of
the two hourly rates™

(3) Day rales gnd Job rales. Y the
employee ig pald & flat sum for a day's
work or for dolng a particular job, with-
out regard to the number of hours
worked in the day or at the job, and if he
receives no other [orm of compensation
for services, his regulsr rate 19 deter-
mined by totaling all the sums recelved
at such desy rates or Job rates in the
workweek end dividing by the total hours
actually worked., He is then entitled to
extra half-time hay at this rate for all
hol:;s worked in.excess of 40 In the work-
we

(4) Salaried employvees: genernl, It
the employee i employed solely oh a
weekly salary basls, his resuler hourly
mate of pay, on which time and a half
must ke paid, la computed by dividing
the salary by the number of hours which
the saiary Is Intended to compensate, I
an employee is hired at a salary of $40
and if 1t 18 understood that this salary
i3 compensation for the regular work-
weck of 36 hours, the employee’s regu-
lar rate of poy is $40 divided by 35 hours,
or $1.14 an hour, and when he works
overtime he is entitled torecelve $1,14 for
each of the first 40 hours and 41.71 (one
and one-half times $1.14) for each hour
thereafter. If an employeafs hired atn
galary of $40 for & 40-hour week, his
regular rate is $1 an hour, If his salary
i3 $40 for a 44-hour wesk. hisregular rate
15 93¢ per howr. Where the salary covers
a period longer than o Workweelk, such
as a month, it musé be reduced to its
workweek equivalent, A monthly sslary
is subject to translation to its equivalent
weekly wage by multipiying by 12 (the
number of months) and dividing by 52
(the number of weeks). A semi-monthly
salary 15 tronslated into its equivalent

»Seq 1705 (o).
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weekly wage by multiplying by 24 and

dividing by 52. Once the weekly wage is
arrived at, the regular houtly tate of pay
will be calculated as indicated above'™
Under regulations of the Administrator,
pursuant to the authority eiven {o him
in section 7 () (3) of the act, the parties
may provide that the retlar rate shall
be determined by dividing the monthiy
salary by the numher of working days In
the month and then by the number of
hours of the normsa. or regular workday.
Of course, the resultant rate In such a
¢ase must not be less than the statutory
mininem of 75 cents per hour,

(6) Saigried employees: irreguier
hours, If an employee earns £48 per
week with the understanding that the
salary is to cover alt hours worked and If
his hours of work fluctuate from week
to week, his regular rate of pay will vary
from week 10 week and wiil be the avers
age hourly rate each week. Surpose that
during the course of four weeks the em~
ployee works 40, 46, 50, and 41 hours,
His regular hourly rate of pay in each
of these weeks i approximately $1.15,
$1, 92 cents and-$1.12, respectively. Since
the employee has already received
straight time compensation on a salary
basis fotr all hours worked. only addi-
tional half-time is due. For the first
week the employee Is entitled to be patd
$48; for the second week $49 (448 plus
€ hours @ 60 cents) or 40 howrs @ 41
pius & hours @ §1.607 ; for the third week
$60.60 (%546 plus 10 hours @ 46 ceats)
or {40 hours @ 92 cents plus 10 hours
@ $1.33): Tor the fourth week approxi-
mately $46.56 (548 plus 1 hour @ 58
cents) or (40 hours @ $1.12 plus 1 hour
@ $1.68).

{¢) Employees morking ot foo rates.
Where an employee In’a single work-
week works at two or more different {ypes
of work for which different basic hourly
rates {of not less than 75 cents) heve
beer established, his regulay rate for
that week Is the welghted nverage of
such rates, That {s, his totul earnings
{exceph statutory exclusfons) from all
such rates are divided by the tofal num-
ber of hours worked at all Jobs™

{1} Papmenisolhier than cash. Where
payments are made to employees in the
Porm oi goods or Iacilities which are re«
garded as part of wages, the rensonable
cost to the emplover of such goods or of
furmishing such factlties must be Includ-
ed in the regular rate Where, for ex-
ample, an employer furnishes lodgine to
his employees fn addition to cash wages,
the reasonable ¢ost of the Jodging (per
week)} must be added to the cash wages
before the regular rate is determined,

#The reguiar roto of an employee who 1a
paid a regular monthly salary of 8130, or &
regu'nr peml-monthly salary of 385, 1s thua
found to be 75¢ per hour. The Admindstrator
hay nooounced that, ar an enforcemient pol-
ley, ne will consider that payment of such
regulnr monthly & seml-monthly salary is
in aceordance with ithe minimum wage re-
qulrements of the act,

U For a tiscussian of the excehtlons to this
rale provided by sectlom 7 (1) Of the vt see
§2 T78.19 and TIB.20,

®See §§ TTI.T and TTT.12 (b) of this chepter
for o discyssion as ta the inclusion of gadds
and facllities o woges end the method of
determluing reasonable cost.
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WHAT PAYMENTS ARE EXCLUDED FRON THE
“EECULAR RATE"
§7784 The ‘statutory provisions,

Section 7 (d) provides as follows:

As used 1 this section the “regular rate™
at which an employes is employed shall be
. deamed to Include sll remuneration for em-

ployment paid to, or on behall of, the eme
, but shall not be deemed to Inctude:

{1) Bums pald ae gifts; payments in the

nature of giits mads at Christinas time or on

other apecial accaalons, as o reward for serv-

. jee, the amounts of which sre not messured

by or dependent on hours worked, production,
or eficlency; [discussed [n § 779,68 (o))

. {2) Payments made for occasional periods
whan no work s psrformed dus to veacation,
holiday, {iness, fellure of the smpl to

provide suMolsnt work, or other Rmu“

onue; remsoneble payments for traveling ex~
peed, o other expenses, incurrsd by an
smploys in the turiherance of his employer's
intsreats axd properly relmbursabls by the
smployer; and cther dmiiar payments to an
smployes which ars not made as compensa-
hﬂon' % .l'tl!l hours of employment; [dleciissad

{3} €rma paid in recognition of services
parformed during « glven period If either, (a}
both the fast that payment s to bs made and
the smount of the payment ars determined
at the sole discretion of the employer at or

“' - naur the end of the period snd not pursusnt

are defined and delimitsd by regulations of

the Admintstrator) psid to performers, in-
duding sonouncers, on radlo and televialon
Pprograms; fdiscussed in §§ 7768.8 and 778.8)

(4) Contributlons Lrrevooably mads by an
smployer 1o & trustes cr third person pure
i to & bona fids plan for providing old-
ofe, retlrwment, Ife, gecldent, or health
invurance or similer, beneflts for employess;
[discussed in § TIEB (g) ]

{6) Exira compensation provided Ry a
Prémium rate pald for certain hours worked
by the employee in any day or workweek be-
cause such hours are howrs worked in excess
of eight in 8 day or forty i n workweek or
In exceay of the employee’s normal weorking
houts or regular working hours, a8 tha case
miy be; [discussed i ¥ 'T78.6 (a) and (b))

{6) Extra compensatlon provided by a
prexuium rate paid for work by the employes
on Baturdays, Sundays, holidays, or regular
days of rest, or on the sixth or seventh dey
of the workweek, where such premium rgte
is ot less than one and one-half times the
rate established in goot falth for lixe work
performed in nonovertime hours o other
days; or [discussed In §778.5 (c) and {e)]

(7) Trirs compensatfon provided by g
premium zate paid to the employes, in pur-
suatce Of An applicable employment cantract
or collective-barga'ning agreement, for wWork
outside of the hours eatablished In good feith
by the contract or sgreement as the hasie,
nermal, or regular workday {not exceeding
eight howrs) or workweek (not excesding
Torty hours), where such premium rate s not
Jemx than one and one-helf times the rate
#utablished in good faith by the contract or
agreement for Hke work performoed duorlng
such workday or wo.kweek. [Piscusged in
£TIES (8) and (e)]

RULES AND REGULATIONS

Bectlon 7 (g) provides as follows:

Extra compensation peld as desaribed in
paragraphs (5), (4}, and (7) of subsection {(d}
shalt be craditabls toward overtime com-
pensation paynble pursuant to thls section.

It Is important to determineg the scope
of these exclusions, since all remuners-
tion for employment paid to employees
which: does not fall within one of these
seven exclusionary clauses must be added
fnto the total compensation received by
the employee before his regular howrly
rate of pay 13 determined.

$778.5 Extra compensation paid for
overtime—{(a) Qeneral sigiement, Cers
tain premiumn payments made by eme-
ployers for work in excess of or outslde
of apecified dslly or weekly standard
work periods or on certein speclal days
are regarded as overiime premiums, In
such case, the exirs compensation pro-
vided by the premium rates nesd not be
included in the employee's régular rate
of pay for the purpose of computing
overtime compensation due under sec-
tion 7 (a) of the Fair Labor Standards
Aet, Morsover, this extra compensation
mey be credited towards the overtime
peyments required by the act.

The three typea of extra premiumn pay-
ments which may thus be treated as
overtime premiums for purposes of the
Fair Labor SBiandards Act, as amended
are outlined in sections 7 d) <5, 8)
and {7) of the act as set forth In the pre-

section. These are discussed In
detafl in the paragraphs following.

Bection 7 () of the act specifleally
states that the extra compensation pro-
vided by these three i¥pes of payments
may be credited toward overtime com-
pensation due under section T for woik
in sxcess: of 40 hours in & workweek. No

(b} Premium poy Jor Rours in excess
of a dally or weekly standard. Many em-
ployment contracts provide for the pay-
ment ol overtime eomnpensation for howrs
worked In excess of 8 per day or 40 per
week., Under soine contracts such over-
iime compensation is fixed at time and
one-half the base rafe; undei others the
overtime rate may be greater or less

“than time and one-half the base rate.

If the payment of such contract over-
ilme compensation is in fact contingent
upon the employee’s having worked §
Bours in a day or 40 hours in a week, the
extra commpensation is excluded from the
regular rate and may be credited toward
statutory overtime payments ™

‘Thus, If an employee is hired at the
rate of $1 en hour and recelves, as over-
time compensetion under his contract,
of $1.40 per hour for each hour actually
worked In excess of B per day, his em-
ployer may credit the total of the exira
40-cent payments thus made for dally

#In situations whers it ia the custom to
pay employees for hours durlng which no
work 1s performed due to vacation, holiday,
ligess, fallure of ths +mployer to provide
sufficient work, or other similar cause, as
theee terma are expisined In $79187%, 1t 1s
ml»lblo {but not required) to count

hours a8 hours worked in determining
whether overtime pay is due for hours In ex-
<65 Of § per dey or 40 per week,
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overtime hours against the overtime
compensation which is due under the
statute for hours in excess of 40 in that.
workweek. If the same contract further
provided for the payment of $1.95 for
hours in excess of 12 per day, the extra
78~cent payments could likewise be cred-
ited toward overtime compensation due
under the act. Simliarly, where the
employee’s normsl or regular delly or
weekly working hours are greaster or less
than 8 hours and 40 hours resbeciively
and his contract provides for the pay-
ment of premium rates for work in ex-
cess of such normal or regular hours of
work for the dey or week (such as 7 In
& day or 35 in & waek) the extra com-
penantion provided by such premium
rates, poid for excessive hours, 1s & true
overtime premium to be excluded (rom
the regular rate and it may be credited
towards overtime compensation due une-
der the act”®

Whers pavinent ab premium rates for
hours worked In excess of a »
dally or weekly standard i mads pur-
suant to the requirements of another
applicable statute, the extra compenss-
tion provided by such premium rates will
be yegarded as a true overtima premium,

Extra premium compensation paid
pursuant to contract or statute for work
on the aixth or seventh dsy worked in
the workweek Is regardeq in the same
Yight as premiums paid for work in ex-
ces8 of 40 hours or the embloyee’s normal
or regular workweek. -

{c) Premium pay jor work on Saikr-
days, Sundays, and olher “special days”.
Exirs compensation provided by a pre-
mium rate of at least time and one-halt
which is pald for work on Saturdays,
Sundays, holidays, or regular days of resi
or on the sixth or seventh day of the
workweek (hereinafter referred to as
"special days”) may be tréated as an
overiime premium for the purposs of the
act. If the premiom ryate is Jess than
time and one-half, the extra compenss-
tion provided by such rate must be in-
cluded in determcining the emnloyee's
regular rate ¢ pay and eannot be cred-
lied toward statutory overtime due, un-
less It qualifies as an overtime premium
under section 7 (@) B, .o

The premium rate must he at least
“one and coe-balf times the rate estab-
lished In good Iajth for Like work per-
formed in nonovertime hours on cother
days.” Where an employee is hired on
the basis of a salary for a fixed work-
week or at 2 single hourly rate of pey, the
rate paid for work on “specigl days™
must be at least time and one-bsif his
regular hourly rate in order to qualify
under this sectlon. If the employee is a
pleceworker or If e works at more than

»To quallly as overtlme prémiume under
pection T {d} (8) the dally orertlme premium
peyments must be matde for hours in excess
af 8 houra per day or the employee’s normal
ar regular workipg houre. I the mormal
workday i artificially dlvided into o “straight
time™ pericd to which one rate I= assigned,
{ollowed by & Bo-called “overtime’ period
far which a higher “rate” iz specified, the
srrangement will be regarded aa A device 1o
coniravene the statutory purposes and the
premiume will be considered part of the reg-
ulor rate. For a fuller discussion on this
problem, see § 77992,
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one job for which different hourly or
piece rates have been established spd
these are bona fide rates applicable w
the work when performed during non-
overtime hours, the extra compensation
provided by & premium rate of at least
one and one-half times either (1) the
bona {ide rate applicable to the type of
job the employee perforn:— on the “spe-
cial days,” or (2) the n.:zrape howly
earnings In the week In guestion, will
gualify as an overiime premium under
this subsection.”

The statute wuthorizes such premiums
to be trented us overtime premiums only
it they ere actually bosed on - “rates
esteblished in good Iafth.,” This phrase
is used for the purpose of distinguish-
ng tho buia fide cmployment standords
‘contemplated by sectlon T (@ (5 from
flotitions sehemes and artificlnl or cva-
sive dovices” Clearly, s ralg which
¥ields the employce less than time and

yonc-half the minlmum ralte preserived
by the statute would not be & rate estab.
lished in good falth.

To qualify as an overtime premium
under thils section, the extra compensa-
tlon must be pald for work on the specls
fled days, The term "holiday” is read
iIn its ordinary usage to refer to those
days customarily observed in the com-
munity In cetebration of some historical
or relipious oceasion, A day of rest ar-
bitrarlly granted to employees because
of lack of work is not a “holiday” within
the meaning of this section, nor is it a
“regular day of rest.” The term “regu-
I&r day of rest” means a day on which
the employee in agcordance with his
reguler prearranged schedule Is not ex-
pected to report for work, In some In-
stances the “regular day of rest” occurs
on the same day or days each week for
& particular employee; in other cases,
pursuant to a swing shift schedule, the
scheduled day of rest rotates in a deflnite
pattern, such es5 six days of work fol-
lowed by two days of rest. In efther
case the extra compensation provided by
& premjum rate for work on such sched-
uled days of xest (if sach rate is at least
one pnd one-balf times the bona fide
rate established for like work during
non-overtime hours on other days) may
be treated as an overtime premitm and
thus need not be Included in computing
the employee’s regular rate of pay and
may be credited toward overtime pay-
ments due under the act.

The premium inust, however, be pald
because work is performed on the days
specified and not for some other reason
which would not qualify the premium as
an overtime premium under section
T {d) (5), &) or (1.® Thus a preminm
rate paid an employee only when he re-
ceives less than 24 hours’ notice that he
is reguired to report for work con his
regular day of rest is not a premium paid
for work on one of the specified days; it

# For u fuller discusston of computation on
thie average rate, s¢e § 7583 (by (2): on the
rate applicable to the Job, see § 776.19. on the
“established” rote, see § ¥18.20.

=For further discusslon of such devices,
see §973.21 and following.

= For exantples distingulshing pay for work
on # hollday from idte holiday poy, see
87787 (d) (2).
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is a premium Imposed as s penalty upon
the employer for failure to give adequate
notice and to compensate the employee
for the inconvenience of disarranging
his private life, The extra compensa-
tlon is not an overtime premium. It is
part of his regular rate of pay.

d) “Clock -pattera” premium pay.
‘Where o coliective bargainine agrecment
or other applicable employment contract
in cood falth establishes certain hours
of the day as the baslc, normal or regu-
lar workday (not exccéding eight hours)
or workweek (not excepding 40 hours)
and provides for the payment of a pre-
mivm rote for work outslde such hours,
the extra compensntion provided by such
premilum rate will be trented as an over-
time premium If the premium rate s
nat less than one and onc-helf times thoe
mato cstablished in good falth by tho
contract or apreement for like work per
formed durlog the baste, normal or refu.
Inr workdoy oy workweck.'

To qunlity As an overtime premivm
under this sectlon the premium must
be pald beeause the work was performed
duving hours “outside of the hours estab-
Bshed * * * asthebeslc * *
workday or workweek” and not for soma
other rensen. Thus, if the basle workday
13 established In good falth as the hours
from 8 o, m. 0 5 p, m. a premium of time
and one-hall paid for hours hetween §
p. m. and & a. m, would qualily as an
overtime premium, However, where the
contract does not provide for the pay-
ment of a premium except for work be-
tween mldnight and 6 a. m. the premium
would not qualify under this section since
it is not a premium paid for work outside
the established workday but only for
certaln special hours outside the estab-
Ushed workday, in most instances
because they are undesirable hours,
Similarly, where payment of pretnium
rates for work are made after 5 p. m. orly
If the employee has not hed a meal period
or rest period they are noi segarded as
overtime preminms; they are premijums
paid becanse of wundesireble working
conditions.

Premivms of the type which section
T (@ (7)) guthorizes to be {reated as
overtime premiums, must be paid “in
pursuance of an applicable employment
contract or collective bargaining agree-
ment.” and the rates of pay and the daily
and weekly work perjods referred to must
be established in good faith by such con-
tract o©or agreement. Although as =
generat rule n collective bargaining
pereement is a formal agreement which
has been reduced to writing, an employ-
ment contract for purposes of section 7
) (7) may be either written or oral
Where there 15 a written employment
contract and the practices of the parties
differ from 1ts provisions, 1t must be de-
termined whether the practices of the
parties have modificd the contraet. If
the practices of the parties have modified
the written provisions of the contract,
the provisions of the contract as reodi-
fled by the practices of the parties will
be controlling in determining whether
the requirements of sectlor T (d> (7 are
gatisfied, The determination as to the
existence of the requisite provisions in
an applicable oral employment contract
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will necessarily be based on all the facts,
including those showing the tertns of the
oral conéract and the actual employment
and pay practices thercunder.

te) Eramples ilustrating the applica~
tion of section 7 @) (6 and (7)—(1)
Premiums for weekend and Roliday work.
The application of section 7 «(d) (6 may
be illustrated by the following example.
Suppose an agreement of employment
calls for the payment of $1.50 an hour
for all hours worked on a hwoliday or on
Bunday in the operatlpn of mnchines
whose operators are pald a bona fide
hourly rate of $1.00 for likc work per-
formed during nonovertime hours on
other days, Suppose further that the
workweek of such an employee beging
ot 12:01 a. m. Sundoy, and ina particulny
week he works a selhidule of 8 hours on
Bundny and on ench doy from Monduy
through Bnturday, making o total of
68 hours worked In the workweek,

Tuesday 18 a holidny. The payment of
$64 to which the employce i entitled
under the employment agreement will
satlofy the requirevnents of the act since
the employer may properly exclude from
the rezular rate the extrn $4.00 poid for
work on Bundey and the exira $4.00
paid for hollday work and credit hime
self with such amount agafnst the statu-
fory overtime premium required to be
pald for the 16 hours worked over 40,

(2) Premiums-for work outside basie
workday or workweek. ‘The effect of sec-
tlon 7 (@) (M) where “clock pattern” pre-
miums ere paid moy be fHustrated by
reference to provisions typical of the
applicable collective bargaining agree-
ments traditionally in effect between
employers and employecs in the long-
shore and stevedoring industries. These
agreements specify straight-time rates
applicable durinz the hours established
in good fzith under the agreement ac the
basie, normal, or regular workday and
workweek, Under one such aegreement,
for example. such workday and workweek
are established as the first six hours of
work, exclusive of mealtime, each day,
Mondny throuzh Friday, between the
hours of 8 a. m. and 5 p. m. Under
another typical agreemment, such work-
day and workweek are established as the
hours between & a. m. and 12 noon cnd
between 1 p. m. and 3 p. m., Monday
through Friday. Work outside such
workdar snd workweek iz paid for at
premium rates not less than one and
one-half times the bona HAde straight-
time rates applicable to like work when
performed during the baste, normal, or
regular workday or workweek. The extra
compensation provided by such premiurm
rates will be exclwded in computing the
regular rate at which the employees 50
pait are emploved and may be eredited
toward overtime compensation due under
the Fair Labor Standards Act. For ex-
ample, if an ¢mployee is pald 2106 an
howr noder such an agreement for kan-
dling general cargo during the basie,
normal, or regular workdny and $1.50
per hour for Like vrork outside of such
workday, the extra 50 cents will be ex-
cluded from the regular rate and may be
credited to overtime pay duc under the
ect, Similarly, if the stroizh:-time rate
established in good faith by thie contract
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should be higher because of handling
dangerous or ohnoxious cargo, recogni-
tion of skill differentials, or similar rea-
sons, so as to be $1.50 an hour during the
hours established as the basic or normal
or regular workday or workweek, and a
premivm rate of $2.26 an hour is paid for
the same work performed during other
hours of the day or week, the extra 75
cents may be excluded from the regular
- rate of pay end may be credited toward
overtime pay due under the act. Similer
pringiples are applicable where rgrees
ments following this general patiern
exist in other industrles.

(1), Other types of contract premium
pay distinpuished. The various types of
contract premium rates which provide
extre compensation qualfying as overs
time premiums to be excluded from the
regular rate (under section 7 «@) (5},
(8), and (7)) and credited toward
statutory overtime pay requirements
(undec aection 7 (8)) have been de-
scribed in parpgraphs (o) through (e)
of this sectlon. The plain wording of
the statute makes it clear thnt extra
compensation provided by premium
rates other than those described cannot
be treated as overtime premiums, Wher-
ever such other premlums are pald, they
must be included in the employee's regus
Iar rate before statutory overtime com-
pensation is computed; no part of such
premiums may be credited toward status
tory overtime pay.

Thus, the act requlres the inclusion in
‘the reguiar rate of such exira premiums
as night shift differentials (whether

they take the form of a percent of the

bese rate or an addition of so. many
cente per hour}) and premiums paid for
hazardous, arduous or dirty work., It
also requires inclusion of any extra com-
pensstion which Is pald as an incentive
for the rapid performance of worlk, and
since any exira compensation in order
to qualify as an overtime premlum must
be provided by g premlum rate par hor,*
lump sum premioms which are pald
without regard to the number of hours
worked are nof overtims premiums and
must be included in the regular rate.
For example, vhere an employer pays
8 hours' pay for a particular job whether
it is performed in 8 hours or in less time,
the extra premium of two hours® pay
recelved by an employee who completes
the job in siz hours must be included in
his regular rate. Simflarly, where 2
employer pays for 8 hours at premium
rates for a Job performed during the
overtime hours whether it 1s completed
in & hours or less, no part of the pre-
miums palid qualify as overtime premi-
ums under section 7 (d} (5), (8}, 0r (N7

$778.8 Bonuses — (a) Introduction.
Section T (d) of the act requires the in-
clusion in the regular rate of all remu-
neratlon for employment except seven
specified types of payments. Among
these are discretionary bonuses, gifts and
payments In the nature of gifis on spe-
cig]l occasfons, contributions by the
emplyer to certain weifare plans and

¥ Except In the special case of pleceworkers
88 discuesed In % 77819,

= ¥or n further discusslon of this and re-
Isted problems see §§ 778.14 and 796.15.

RULES AND REGJLATIONS

paymentz made pursuant to ceriain
profit-sharing, thrift and savings plans.
These are diseussed in paragwaphs ()
through (g} of this section. Benuses
which do not qualify for exclusion from
the regular rate as one of these types
must be totaled in with other earnings to
determine the iegular rate on . which
overtime pay must be based.

(b} Method of inclusion of bonus in
regular rate, 'Where a bonus payment is
considered a part of the regular rate at
which an employee is employed, it must
be included in computing his regular
hourly rate of pay and overtime c¢om-
pensation, No difficulty arises in com-
puting overtime compemsation Iif the
bonus covers only one weekly pay period.
‘The amount of the bonus is merely added
to the other earnings of the employes
{except statutory excluslons) and the
total divided by total hours worked,
Under many bonus plans, however, cal-
oculetion of the bonus moy necessarily bo
deferred over a peried of time longer
than a workweek. In such a onse the
employer may disragard the bonus In
computing the regular hourly rate uniil
such thne as the amount of the bonus
ean be ascertained, Until that Is done
he may pay compensation for overtime at
one and one-half times the regular rate
patd the employee, exclusive of the bonus,
When the amount can be ascertalned, 1
must ba apportioned back over the work-
weeks of the period durlng which 1t may
be said to have been esined, The em-
ployee must then receive an additional
amount of compensation for each week
that he worked overtime during the pe-
ricdd equal to one-half of the hourly rate
of pay allocable to the bonus for that
week multiplied by the number of over-
tlme hours worked durlng the wesk, If
it i3 impossible to allocate the bonus
among the workweeks of the period in
proportion to the amount of the bonus
actually earned each week, some other
regsonable and- equitable method of al-
location must be adopted. For exampile,
it may be assumed that the employee
earned an equal amount of bonus each
hour of the pay peried and the resultant
howly increase may be determined hy
dividing the total bonus by the number
of hours worked by the employee during
the period for which it is paid. The
additional compapsation due for over-
time may then he computed by multipiy-
ing the total number of overtime hours
worked during the period by one-half
this hourly increase.

©) Perceniage of lolel earnings as
bonus, Insome instances the contract or
blan for the payment of a bonus may also
provide for the simultaneous payment of
overtime ecomnpsmsalic n due on the bonus.
For example, a contract made prior to the
performance of services may provide for
the payment of additional compansation
in the way of a bonus nt the rate of 10
percent of the employee’s straight time
earnings, and 10 percent of his overtime
earnings® In such instances, of ¢ourse,
pavments according to the contract wiil
satisty In full the overtime provisions

=But compare the use of this form of pay-
ment as n device to evade the overtime ra.
quireme:its of the act, &5 deserlbed in § T19.23,
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of the act and no recomputation will be
required. '

(@) Diseretionary bonuses., Section 7
(dy (3} {a) provides that the regular
rate shall not be deemed to include “Sums
paid in recognition of services performed
during a given perlod if * * * (a)
both the fact that payment Is to be made
and the amount of the payment are de-
termined nt the sole discretion of the em-
ployer at or near the end of the period
and not pursuant to any prior contract,
agreement, or promise causing the em-
ployee to expect such paymenfs regu-
Iarly [ ] » t.”

Such sums may not, however, be credited
toward overtime compensation due under
the act.”

In order for & bhonus {0 gualify for
exclusion under this subsection the em-
ployor must retaln diserction both as {0
tho fact of payment and as to the amount
antil o timo quite close to the end of tho
period for which the honus i3 pald, The
sum, If any, to be pald as g hohus Iy
detesmined by the cmployer without
prior promise or agreement. The em-
ployee has no contyact right, express or
implled, to any amount. If the employer
promises In advance to pry s bonus, he
has abandoned his diseretion with regard
to it. ‘Thus, if an cmployer anhnounces

- to his employees in Januvary that he in-

tends to pay them a bonus in June, he
has thereby abandoned his discretion re-
garding the fact of payment by promis-
ng o honus to hiz employees. BSuch a
bonus would nobt be excluded fyrom the
regular rate wnder {his subzection.
Similarly, an employer whe promises to
sales employees that they will recelve o
monthly bonus comptied on the basis of
allocating 1 cent for each item soid
whenever, in his discretion, the financial
condition of the firm warrants sich pay-
ment, has abandoned discretion with re«
gard to the amount of the bonus thousgh
no! with regard to the fact of payment,
Such a bonus would not be excluded from
the repular rate. On the other hangd, if
& bonus such as the one just described.
were paid without prior contract, promise
or announcement and tie declsion as to
the fact and amount of payment Iay in
the empleyer’s sole discretion, the bonus
would be properly excluded from the
regular rate.

The bonus, to be excluded, must not be
paid “pursnant to any vrior.contract,
zgreement, ot promise.” For example,
any bonus which is promised to em-
ployees upen hiring or which is the re-
sult of collective bargaining would not
be excluded from the regular undey this
subsection. Bonuses which are an-
nounced to employees to induce them to
work more steadily or more rapidly or
more efficiently or to remain with the
firm are regarded as part of the regular
rat: of pay. Attendance honuses, indi-
vidual or group production bonuses,
bonuses for quality and accuracy of
work, bonuses contingent upon the em-
ployee’s continuing in employment until
the time the payment is to be made and

¥ Bonts payments are payments made in
additlon to the regular earndngs of an eme-
ploger For o diseussion of the banus form
as aa evasive bookbzeepluyg device, see § 178223,
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the like are in this categery, They must
be Included in the regular rate of pay.

() Gifts, Christmas end special oc-
cagslon Donuses, Sectlon 7 (d) (1) pro-
vides that the terin “regular rate” shall
not be deemned to Include:

Sumsa pald ms gifis; pagmente In the na-
turs of gifte mnde at Christmos time or on
other spscial oceasions, na a rawnrd for sery-
ice, the amounts of which are not measured
by or dependent on hours worked, produc-
tion, or eficlency * * *,

Buch sums may not, however, be credited
toward overtime compehsation due un-
der the nct.

To qualify for exclusion under this
section the bonus must be actunlly a glft
or in the nature of a gift, If it 1s mens-
ured by hours worked, production or cf-
ficlency, tho payment §s peured to weges
and hours during the bonus perfod and
1s no longer to bo consldered as In the
nature of a gift, If the payment §3 zo
substantial that it can bo assumed that
employees oonsidor it o part of tho wages
for which they work, the bBonus ¢rnnot
be consldered te bo in the neture of a
gift. Obvlously, it the honua i3 pald
pursuant to contract (so that the em-
ployee hag a legal right to the payment
and could bring sult to enforce 1), it Is
not in the nature of a gitt.

If the bonus pald at Christmas or on
pther speclal ocension Is a gift or In the
neture of a gitt, it will be excluded from
the regular rate under this subsection
even though it is pald with regularity so
that the employees are led to exhect it
and even though the amounts paid to
diferent employees or groups of em-
pioyees vary with the amouiit of the
salary ot regular hourly rate of such
cmplovees or according to their length
of service with the flym so long as the
amounts are not measured by or directiy
dependent npbon hours worked, produc-
tlon or efficien A Christmas bonus
pald (not pursuant to contract) in the
amount of two weeks’ salary to all em-
ployees and &n equel additional amount
for each b years of service with the firm,
for example, would be excluded from
the regular rate under this category,

(f) Profit-sharing, Rrift and savings
plang, Section T (d) (3) (b) provides
that thé term “regular rate” shall not be
deemed {¢ include: |

Sums paid In recognition of sérvlces per-
formed during & given period it = ~
the payments are made pursuant 10 a bona
fide profit-sharing plen or trust or bonsa fide
thrift or savings ptan, mesting the require-

menta of the Administrator scl; forth {in ap--

propriate regulations * *

Such sums may not, howe'«fer. be credited
toward overtime compensation due under
the act. The Administrator has issued
regulations under this seetion which are
published in the FEpErsl REGISTER as
Part 549. Payments made pursuant to
plans which meet the requirements of
the regulations In this part will be prop-
erly excluded from the regular rate.

(ry Welfare plans, Section 7 (d) 4
provides that the term "vegular rate”
shall not be deemed to include:
Contributlons frrevocably made by an em-
ployer to & trustee or third person pursuant
t0 & bona fde plan for providing old-age,
retirement, lite, accident, of health insurs

‘or representative of the employer.

FEDERAL REGISTER

ance or similar benefits for smployees
.« o8

Such sums may not, however, be credited
{oward overtime compensation due under
the zet,

In order for an employer's ¢ontribua
tion to qualify for exclusion from the
regulnr rate under this section the fol-
lowing conditions must be met:

(1) There must be a formal plan or
system set up by the employer, This
meay be either a compaay-financed plan
or an employer-employee contributory
Plan.

(2) The primary purpose of the pian
must be that of providine systematically
for the pnyment of definitely deterinina-
ble henefits to employees gn account of
death, disabllity or retlrement or to pro-
vide medieal care, hospltalization bene-
fite, and the Mke, (This type of plan
will be referved to ng o welfare plan,)

{3 The employer's contributions must
bo pold lerevocably to o third party ac-
cording to o trust or other funded ay-
rangement (aueh &5 an Insurance plan?,
The trust or fund must be set up in such
& way that in no event wili the employer
bo able to recapture any of the contri-
butions pald in nor in any way divert
the funds to his own use, Where the
payments are made to & single trustee,
the trustee must be an Individual other
than the emplover or an officer, uﬂ]lialit;
the paymefls are made to & group of
trustees, the majority must not be of-
flcers, affillates, oF representatives of the
emplayer.

{4) No employee has the right to as-
sign his benefits under the plan noc the
option {o recelve any part of the em-
ployer's contributions in cash instead of
the benefits under the plan., Provided,
however, That If a plan otherwise quati-
fles as a bona fide welfare plan under
this subsection, 1t will still be regarded
us 8 bona fide plan even though it pro-
vides, as an Incidental part thereof, for
the payment to an employee in cash of
all or a part of the amount standing to
hls eredit st the time of the severance
of the employment relation due to
causes other than retirement, disabllity
or death, and even though, upon proper
termination of the plan, the amounts
standing to the credit of participating
employees are distributed to them at the
tHme of termination.

The Administrator’s position on the
question of when an employer's contri-
hutions to a welfare plan may be ex-
cluded from the regular rate under this
subsectlon is simijlar te that of the
Bureau of Intermal Revenue in deter-
mining. what constitutes “wages" for
social security tax purposes. If the pay-
ments in question are excluded from the
category of wages under section 1426 (a)
(2) of the Pederal Insuranee Contribu-
tions Act and section 1607 (b) (2) of the
Federal Unemployment Tax Act, they
would not he regarded by the Adminis-
trator as part of the regular rate of pay
under seclion 7 (@) of the Fair Labor
Standards Act, as amended,

It should be emphasized that it is the
employer's contribution to the fund or
trust that ks excluded from or included
in the regular rate gecording to witether
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“or not the plan meets the foregoing re-

quirements. If the plan does nat qualily
as o bota fide weliare plan under sec-
tlen 7 (d) (4), the contribution is
treated the same as any honus payment
which {s part of the regular rate of pay,
and at the time the contribution Is made
the smount thereof must be apportioned
back over the workwecks of the period
during which it may be sald to have ac-
crued. Overtime compensation hased
upon the resulinnt increases In hourly
rate #5 due for ench overtime hour
warked during any workweck of the pe-
riod. The subsequent distribution of
aecrued funds to an employee on account
ol severonce of employment {or for any
other reason) would not result in any
inerease in his repular Tate In the week
in which thie distribution Is mude,

L]

8107 Papmnents not  for  hours
worked-—(ny The staiutory provision.
Seetlon 7 (d} ) provides that the term
“veqular rate” shall not be decmed to
Include:
payments made for occanlonnl pcrluﬂn when
uo work fo performed duo to vacation, holi-
day, ilinesy, failure of the employer to pro-
vido suMeient work, of other oimiinr cnueo;
seacounble poyments 163 traveling expenecn,
of other exponses, incurred by an employes In
tho Iurthernnco of his employer's Interests
nnd properly relmburanblo by the employer;
and othey similor payments to on employee
which sre not made oo compenention for his
houra of gmployment % * ¢

However, slnce such payments are not
compensation for work, no part of such
payments can be credlted toward over-
time compensation due under the nct.

() Reimbdbursement jJor expenser.
Where an employee incurs expenses on
his employer's behalt or where he §s re-
quired io expend sums solely by reason of
action taken for the convenience of his
employer, reimbursement for such ex-
penses 1s not inctuded in the embloyee's
reguiar rate (if the amount of the re-
imbursement reasonably approximates
the expenses Incurred). Such payment
j= not compensailon for eervices ren-
dered.

Payment by way of reimbursement for
the following types of expenses will nok
be regarded as part of the employee's reg-
ular rate:

(1} The actual amouni expended by
an emplovee in purchasing supplies, tools,
materials, or equipment on behali of his
employer.

{2) The actual or reasonahly approxi-
mate amount expended by an employee
in purchasing, laundering, or repairing
uniforms or specijal clothing which his
emplover reguires him to wear.

(3} The actual or reasonably approxi-
mate amount cxpended by an employee,
who Is tvavelling “over the road” on his
employer's business, for transportation
iwhether by private ear or common car-
rler) and Mving expenses away from
home; other travel expenses, such as
taxicab fares, incurred while travelling
on the employer's business,

(4) “Supper money'—a reasonable
amnunt given to an employee, who ordi-
narily works the day shift and ean
ordinarily return home for supper, to
cover the cost of supper when he Is
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requested by his employer to continue
work during the evening hours.

(5) The actual or reasonably approxi«
mats gmount expended by an employee
as temporary excess home-to-work
travel expenses Incurred (i) because the
employer has moved the plant to another
town before the employee has had an
opportunity to find living quaxrters at the
new locatlon or (i) because the em-
ployee, on a particular oceasion, is re-
quired to report for work at a place other
than his regular workplace,

The foregoing st is Intended to be
fllustrative rather than exhaustive.

It should be hoted that only the actual
or ressonably approximate amount of
the expense is excluded from the regular
rate. If the amount paid as “reimburze-
ment” is disproportionately large, the
excess amount will be included fn the
regular rate,

The expenses for which relmburse.
ment {s made must, in order to meyit
exclusion from the regular rate under
thls section, be expenses [neurred by the
employee on tho employer's behalf or
for his beneflt or convenlence. If the
employer reimburses the employee for
expenses normally incurred by the eme
pleyee for his own benefit, he is, of
course, Incrensing the employec's regu-
lar rate thereby. An embiloyee normally
incurs expenses in traveling to and from
work, buying lunch, paying rent, and the
Yika. If the employer reimburses him
for these normai everydny eXpenses, the
payment 1= not excluded from the regu-
Iar rate as “reimbursement for ex-
penses” Whether the employer
“reimburses” the employee for such ex-
penses or furnishes the facilltles (such
as free lunches or free housing), the
amount paid to the employee {or the
reasoneble cost to the employer where
facilitles are furnished) enters into the
regular rate of pay.®

{c) Pay for certain idle hours. Pay-
ments which are made xor eccasienal
periods when the employee iz not at
work due to vacation, holiday, illness,
faflure of the employer to provide suf-

~ clent work, or other similar cause, where
the payments are in amounts approxi-
mately equivalent to the employee's nor-
mal earnings for a similar period of time,
are not made as compensation for his
hours of employment. Therefore, such
payments are excluded from the regular
rate of pay and, for the same reason, no
part of such payments may be credited
toward overtime compensation due un-
der the act.

This section deals with the {ype of
absences which are infreguent or spo-
radie or unpredictable. - It has no rela-
tion to regular “absences™ such as lunch
Dbariods nor to regularly scheduled days
of rest. Sundays may not be workdays
in a particular plant, but this does not
mazake them either “holidays” or *vaca-
tions,” or days on which the employee is
abzent because of the failure of the em-
ployer to provide sufficlent work. The
term holiday Is read in its ordinary usage
to refer to thosc days customarily ob-
served in the community In celcbration
of some historieal or religious oceasion:

¥gZep plso § 7763 {d) =nd the footnole
thereto.
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It does not refer to days of rest glven to
employees in lieu of or as an addition to
compensation for working on other days.

The term “failure of the employer to
provide sufficient work” is intended to
refer to occaslonsl, sporadically. recur-
ring situations where the employee would
normally ke working but for such a fac-
tor g2s machinery breakdown, failure of
expected supblies to arrive, weather con-
ditions affecting the ability of the em-
ployes to perform the work and simllarly
unpredictable obstacles bevond the con-
trol of the employer. The term does not

include reduetion n work schedule™

crdinary temporary lay-off situations or
ary type of routine, recurrent absence
of tha employee,

The term “other siimilar couse” refers
to payments made for periods of
absence due to factors like holidays,
vacations, sickness atd fellure of the
employer to provids work. Examples of
‘almilarr canses” are absences dite to Jury
gervice, reporting to o draft board, at.
tending a funeral of a fandly member,
Inabliity to reach the workplace becauso
of weather conditions, Only abseness of
a non~routine character which are in-
frequent oy sporadic or unpredictable are
included in the *other similar cause”
category. . '

@) Fay for forcgolng holidays and
vacations. As stated in baragraph (¢)
of thiz sectlon, certain paymenta made to
an employee for perleds durlng which he
performs no work because of a hollday or
vacation ere not required to he included
in the regular rate because they are not
regarded as compensation for working,
Buppose an employee who is entitled to
such a pald idle hollday or pzld vacation
foregoes his hollday or veeation and per-
forms work for the employer on the
hollday or during the vacatlon period,
If, under the terms of his employment he
Is entitled to a cartain sum as holiday or
vacation pay, whether he works or not,
and receives pay &t his customary rate

(or higher) In addition for each hour

that he works on the holiday or vacation
day, the certain sum allocable to holiday
or vacation ‘pay Is still to be excluded
from the regular rate, It Is sti nok
regarded as compensation for hours of
work if he Is otherwise compensated at
his customary rate (or at a higher rate)
for his work on such days, Since it s nok
compensation for work it may not be
crediced toward overtlme compensation
due under the act. Two examples may
serve to illusirate this principle:

(1} An employee whose rate of pay is
$1 an hour and who usually works a 6-day
48-hour week iz entitied, under his em-
ployment contract, to a week's paid vaca-
tion in the amount of his usuail straight-
time earnings—$48, He {oregoes his
vacation and works 50 hours in the week
in question. He is owed $50 as his total
straight-time exrnings for the week, and
$48 In addition. as his vaecation pay.
Under the statute he 1s owed an addi-
tlonal 85 as overti .. pramiwm (addi-
tionnl half-time) for the 10 hours in
excess of 40, His rate of $1 per hour has
not been incressed by virtue of the pay-
ment of $48 vacation pay, but no part of

”'Sce £ T98.0 for discussion of reductlon In

- work schedule.
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the $48 mzay be offset against the statu~
tory overtime compensation which is due, .
{Nothing In this example iz intended to
imply that the employee has a statutory
right to £48 or auy other sum as vacation
pay.”® This is & matter of private con-
tract between the parties who may agree
that vacation pay will be measured by
straight-time earnings for any agreed
number of hours or days, or by total
normal or expected take-home pay for
the period or that no vacation pay at all
wiil be paild. The example merely illus-
trates the proper method of computing
overtime for an employee whose employ-
ment contract provides %48 vacation
pay.}

(2) An employee, who {5 entitled, un-

der his employment contract, to 8 hours’
pay at his rate of $1 an hour for the
Christmas holiday, foregoes his holiday
and works 9 hours on that day. During
the entire week he works p total of 50
hours, He 1s pald, vnsder his contract,
$50 a3 strelght-timo compensation for
650 hours plus $8 ns idle holldey pry. He
is owed, under the statute, an ndditional
55 as overtime premilum {(additional half-
Hme) for the 10 hours in excess of 40,
His rato of $1 per hour hina not been In-
creased by vittue of tho hollday pay but
noe part of the $8 holiday pay may be
credlted toward stetutory ove o Come~
pensation due,
- The latter example should be distine
guished from a situetion in which an
employee Is entitled to {dle holiday pay
only when he i3 actually idle an the holi-
day, and who, I he foregoes his holiday
aiso, under his contract, foregoes his
idle hollday pay. The typical situation
is one In which an employvee i3 entltled,
hy contract to § hours* pay at his rate
of §1 et hour for certaln named holidays
when no work is performed. If, how-
ever, he is required to work on such days,
ire does not recelve his idle holiday pay.
Instead he recelves a premijum rate of
$1.50 (time and one-halt) for each hour
worked on the holiday. If he worked 9
hours on the holiday and a total of 50
hours for the week, he would be owed,
uvnder his contract, $13.50 (9x$1.50)
for the holiday werk and $41 for the
other 41 hours worked in the week, a
total of $54.50, Under the statute
(which does not require premium pay for
& holiday> he is owed $55 for a workweaek
of 50 hoiirs at a rate of $1 an hour. Since
the holiday premium qualifles as an
overtime premium under section T (d)
{6) ™ the employer may credit 1t toward
statutory overtime compensation due
and need pay the ‘employee only the
additlonal sum of 50 cents to meet the
statutory requirements.

If all other conditions remained the
same hut the contract czlled for the pay-
ment of §2 {(double {ime) for each hour
wotked on the holiday, the employee
would receive, under his contract, $18
(9 $2.00) for the holiday work In addi-
tion to §41 for the other 41 hours worked,
o total of 459, Sinee this holiday pre-
mium is an overtime premium under sec-
tion 7 (d) (6), the employer may credit

®On the requitements of the act, sec Part
TIT as to minimim wapge; § 778.2 (b) of this
chapter a5 t0 overlime pay,

ugee § 7185 (c) of this hulletin.
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it toward statutory overtime compensae
tion due. Since the total paid exceeds
the statutory requirements, no additional
compensation is due under the act, In
distinguishing this situation from that in
example (2) above, it should be noted
that the contract provisions in the two
sltuations are different and result in the
payment of different amounts. In ex-
ample (2) the employee recelved a total
of $17 attributable to the holiday (8
nours' idle holiday pay at §1 an hour and
$9 poy for 8 hours” work cn the holiday).
In the situatlon dlscussed in this para-
graph the employee received $18 pay for
the holiday—double time for § hours of
work, Thus, claarly, all of the pay in
thiz situntion i3 pald for and directly
related to the number of hours worked
on the holiday.

@) “Show-up” and “call-back” pay.
Under some cmployment agreements,
no cmployee moy bo pald o minimum of
n spocificd number of houls' pay at tho
applicabvle stralght-time or overtimo rnto
ont nfrequent and sperndie ocensions
when, oafier reporting te work at lils
soheduled starting thmo on o repular
workday or on another ey on which ho
hed been achieduled to work, he s not
provided with the expected amount of
work, The amounts $hat may be pald
under auch an agreement over and pbove
what the employes would receive if pald
&t his customory rate only for the num-
ber of hows worked are pnid to compen~
snte the employes for the time wasted
by him in reporting for work and to
prevent undue 1oss of pay resulting from
the employer's failmre to provide ex-
pected work during regular hours. One
of the primary purposes of such an ar-
rangement Is to discournge employers
from calling thelr men in to work for
onty a fraction of a day when they might
get full-time work elsewhere. FPay ar-
rangements of thic kind are ecommonly
referred to as “show-up” or “reporting”
pay. Under the principlez angd subject
to the conditions set forth In 85 9783 to
7785, that portlon of such payment
which represents compensation at the
applicable rates for the straizht~time or
overtime hours actually worked, if any,
during sueh period may be credited as
straight-time or overtime compensation,
as the case may be, In computing overy
time compensation due under the act,
The amount by which the specified num-
ber of howrs' pay exceeds such compen-
sation for the hours actually worked is
considered as a payment that is not made
for hours worked. As such, it may be
excluded from the computation of the
employee's rezular rate and cannot be
credited toward statutory overtime com-
pensation due him.

To illustrate, assume that an eme-
ployee whose workweek begins on Mon-
doy and who is paid $1 en hour reperts
for work on Monday accerding to sched-
ule and is sent home after being given
only 2 hours of work, He then works 8
hours each day on Tuesday through Sat-
urday, inclusive, making a total of 42
hours for the week. The employment
acreement covering the employees in the
plant, who normally work 8 hours a day,
Mondey through Friday, provides that
an employee reporting for scheduled
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work on any day will receive o minimum
of 4 howrs’ work or pay. The employvees
thus vecelves not only the $2 earned in
the 2 hours of work on Monday but an
extra 2 hours' “show-up” pay. or $2 by
reason of this secreement. However,
since this &2 in “show-up” pay is not
regarded as compensation for hours
worked, the employee’s regular rate re-
mains $1 and che overtime requirements
of the act are satisfied If he receives, in
addition to the $42 straight-time pay for
42 hours and the $2 “show-up” paymeunt,
the sum of $1 as extra compensation for
the 2 hours of overtime work on
Batwrday.

In the Interest of simplicity and uni-
formity, these princlples will be applied

also with respect to typleal minimum-

“eoll-back” or “call-out” payments mado

Jursuant o employment acreements.
Typlcally, such minimum payments con-
&ist of n speelfled number of hours' pay
at the applicable strajht-time or over-
timo rntes which no cmployee receives
on Infrequent and sporndle oceaslons
when, after his seheduled howrs of work
have ended and without reavrancement,
he responds to n enll from his employer
to perform extra work,

The applleation of these prineiples to
*¢all-back” paymenis may be Niustynied
ns follows: An cemployment agrecment
provides a minimum 3 hours' pay at time
and onc-half for any employee called
back to work outslde s Scheduled hours.
The employecs covered by the agrecment
normally work 8 hours ench day, Monday
through Friday, inclusive, in a worke
weck beginning on Monday, and are pald
overtime compensation at time and one-
hal? for ell hours worked in eXcess of @
in any day or 40 in any workweek. As-
sume that an employee covered by this
agrecment and pald at the rate of $1 on
hour works 1 hour overtime or a total of
P hours on Monday, and works & hours
each on Tuesday through Friday, in-
clusive, After he has gone home on Pri-
dey cvendng he is called back to perform
an emergency job. His hours worked on
ithe call total 2 hours and he receives 3
hours’ pay at thine ang one-half, or $4.50,
under the “eall-back” provision, in addi-
tion to $40 for working his regular sched-
uie and $1.50 for the overtime worked on
Monday evening.

In computing overtime compensation
due this employee under the act, the-43
actual hours (not 44) ere counted as
working time during the week. In addi.
tion to %43 pay at the $1 rate for all
these hours, e has received under the
agreement a premium of 50 cents for the
one overtime hour on Monday and of $1
for the 2 hours of overtime work on the
call, plus an exira sun of $1.50 paid by
reason of the provision for minimuom
“eall-back” pay. For purposes of the
act, the extra premiums paid for actual
hours of overtime work on Monday and
on the Friday call {2 total of $1.50) may
be excluded as truc overtime premlums
In computing his regular rate for the
week and may be credited toward over.
tlme compensation due under the act,
but the extra 51.50 recelved under the
“gall-back" provision is not regarded as
pald for hours worked; therefore, it may
be excluded from the regular rate, but it
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cannot be credited toward overtime
compensation due under the act. The
regular rate of the employee, therefore,
remains $1.00, and he has received &n
overtime premium of 00 ¢ents an hour
for 3 overtime hours of work. This sat-
Isfies the requirements of section 7 of the
act. The same would be true, of course,
If, In the f[oremoing example, the ema-
ployee was called back outside his sched-
uled hours for the 2-hour emergency job
on another nlght of the week or on Sat-
urday or Sunday, Instecd of on Fridoy
night. :

«f) Pap for non-productive hours dis-
tinguished, Under the Fajr Lzbor
Standards Act an employee must be coin-
pensated for all hours worked. As n
general rule the term “hours worked™
will inelude (1} all time during which an
omployee 18 required to be on duty or to
be on the cmployer's premises or ob n
preseribed workplace and (2) oll time
gharinye whilch an employee s suifered pr
permitted to work whetlier or not he'la
required to do sv,  Thus, working time 1
not Umbted to the hours spent In active
productive Iabor. but Incluiles Lime glven
by tho emplovee to the emnloyer cven
though part of the Hme may be spent in
tdleness, Some of the hours spent by
employees, under certain elreumstances,
in such activities as waiting for waorl,
remaining “on c¢all”, traveling on the
employer's business or to and from work-
places, and in meal perlods and rest
pertods are reparded as working time and
some are not” To the extent that these
hours are regarded ns vorking time, pay-
ment made as compensation for thesg
hours obviously cannot be characterized
7o “payments not for hours worked.,”
Buch compensation is treated in the samoe
manner as compensation for any other
working time and 1s, of course, included
in the regular yate of pay, Where pay~
ment is ostensibly made a5 compensation
for such of these hours ns are not re
garded as workiog time under the Failr
Lahor Standards Act, the paymont is
nevertheless included in the regular rate
of pay unless it qualifice for exclusion
from the regular rate under section 7 (d)
(2) gs one of a type of "payments made
for oceasional perlods when no work is
performed due to * * * failure of
the employer ta provide sufficient work,
or other similar cause” as discussed in
5§ 978.7 (¢). For example, an employ-
ment coniract may provide that em.
ployees who sre assigned to take enlls
Jor specific periods will receive a pay-
ment of $2 for each 8-hour period during
wh'ch they aie “on call” in addition to
pay at their regular (or overtime) rate
for hours actually spent in making calis.
If the emiployees who are thus on call are
not confined to thelr homes or to any
particular place, but may ¢come and go as
they please, provided that they leave a
telephone number at which they may be
reached, the hows spent “on eall” gre

” Sge Part 785 of this chapler wiich wiit
replace Interprefative Bullstin No.o 13 0s &
statement of the principles for determining
hours worked under the Fair Labor Etandards
Act, s amended. For o discusslon of travel
time in particulnr and preliminary and poat-
Uminary actlvitles in general as working time
see Patt 790 of thils chopler.
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not considered as hours worked, The
payment received by such employees for
such “on call” time is, therefore, not allo-
cable to any speciflc hours of work, al-
though 1t is clearly paid as compensation
for performing a duty involved in the
employee’s job. The payment must
therefore be included in the employée's
regular rate jn the same manner as any
payment for services, such as an atiend-
ance bonus, which is not related to any
specific hours of work.

(g) “Other similar payments”; gef-
eral. The preceding paragraphs of this
section have enumerated and discussed
the basic types of payments which are

excluded from the regular rate under sec-

tion 7 (d> (2) becanse they are not made
a3 compensation for hours of work.
8ince & varlety of miscellaneous pay-

ments are paid by an employer to an em- -

ployee under pecullar clreumstances, it
was not considered feasible to attempt
10 list them.. It is clear that the clnise

not intended to permif the exclusion
from the regular raie of payments such as
banuses or the furnishing of facliities ke
board and lodging which, though not di-
reotly atiributable to any particular
hours of work are, nevertheless, clearly
mundorstood {o be compensation for serv-

A few examples may serve to illustrate
the type of payments intended to be ex-
cluded as “other slmilar payments':

SBums pald {0 an employee for the
rental of his iruek or car,

Loans or advances made by the em- -

ployer to the employee. .

The cost to the employer of conven-
fenees furnished to the employee such
as parking space, restrooms, lockers, on-
the-job medical care and recreational
Inclities,

2§78 Talent fees in the radio and
Sectionr 7 dy (3}
provides for the exclusion from the reg-
ular rate of “talent fees (as such talent
fees are defined and delimited by regu-
Iations of the Administrator) pald to
performers, including announcers, on
radlo and television programs.” Regu-
Intions defining *talenk fees™ have been
issued and published in ihe FepEman
Reatstex as Part 550 of this chapter.
Payments which accord with this defini-
tion are excluded from the regular rate.

SPECIAL PROBLEMS

$ 718.9 Reduction in workweek sched-
ule with no change in pay—_(a) General
statement. Since the reguier rate of pay
is the average hourly rate at which an
emplayee is actually employed, and since
this rate is defermined by dividing his
Total remuneraiion for employment (ex-
cept statutory exclusions) for a given
workweek by the total hours worked in
that workweek for which such remun-
eration was pald, it necessarily follows
that if the schedule of hours is reduced
while the pay remzins the same, the
regulsr rate has been increased,

() Effect on sqlary jor fired work-

- week, If an employes was hired at &

salary of $40 for 8 fixed workweek of 49
hours, his regular rate at the time of
hiring waz %! per hour. If his worka
week Is later reduced to o fixed workweek
of 35 hours while his salary remains the
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same, it Is the fact that it now takes him
only 35 hours to earn $40, so that he earns
his salary at the average rate of $1.14 per
hour. Hils regular rate thus becomes
$1.14 per hour; 1t is no longer $1 an hour,
Overtime pay Is due under the Act only
for hours worked in excess of 40, not 35,
but if the understanding of the parties
is that the salary of $40 now covers 35
hours of work and no more, the employee
woluld be owed $1.14 per hour under his
employment contract for each hour
worked betweent 35 and 40. He would
be owed time and one-half of $L14
(8L.71) per hour, under the statute, for
each hour worked In excess of 40 in the
workweek., In weeks in which no over-
time 15 worked only the provisions of sec-
tion 8 of the act, requiring the payment
of not less than 75 cents per hour, apply,
so that the employee's right o recelve
$1.14 per hour 13 enforceable only under
his contract. However, In overtime
weeks the Administrator has the duty to
jnsure the payment of time and one-half
the cmployee's regular rate of pay for
hours in exeess of 40 and overtime cannot
be anld to have been pald until all

"atraight time compensation due the em-

ployee under the astatute or his employ-
ment contract has been pald. Thus it
the cmployee works 41 hours in a pare
tloular weck, he Is owed his salary for
35 houra—$40, 8 hours’ pay at $1.14 per
hour for the 8 hours between 35 and 40—
48.70, and one hour's pay at $1,71 for the
one hour in excess of 40—3%1.71, or a total
of $47.41 for the week. -

(c} Effect i salgry iz jor variable
tworkwee. The discussion n the pricr
paragraph sets forth one result of re-
ducing the workweeck Irom 40 to 35 hours,
It is not either the necessary result or
the only possible resnit. As in all cases
of employees hived on  salary basis, the
regular rate depends In part on the
agreement of the parties as to what the
salary i3 Intended to compensate, In
reducing the workweek to 35 hours the
parties may agree to change the basls of
the employment arrangement by pro-
viding that the salary which formerly
covered a Axed workwesk of 40 hours now
covers a variable workweek up to 40
hours. If this is the new agreement, the
emp{oyee recelves $40 for workweeks of
varying lengths, such as 33, 36, 38, 40
hours. His rate thus varies from week to
week, but in weeks of 40 hours or over, it
is $@ per hour (since the agreement of
the parties |s that the salary covers vp
to 40 hours and ne more) and his over-
time rate, for hours in exeess of 40, thus
remains $1.50 per hour. Such a salary
arrangement presumably contemplates
that the salary will be paid in full for any
workweek of 40 hours or less. ‘The em-
ployee would thus be entitled to his full
salary if he worked only 23 or 30 hours,
Ne deductions for howrs not worked in
short workweeks would be made™

(d} Effect on hourly rate enplogees.
A similar situntion Is presented wheve
employees have been hived at an hourly
rate of pay and have customarily worked
& fixed workweek. If the workweek is
reduced from 40 to 35 hours without re-

2 For o discusston of the effect of deduc-
tons on tke regwlar rate see § 778.12,
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duction in total pay, the average hourly
rate is thereby incrensed as in paragraph
(b) of this section. If the reduction in
work schedule is accompanied by & new
aereement altering the mode of compen-
sation from an hourly rate basis to a
fixed salary for & variable workweek up
to 40 hours, the results deseribed In para-
graph (¢) of this section follow,

" (e) Effect on salary covering more

than 40 hours’ pay. The same ressoning
applles to 8 saiary covering stralght time
pay for a longer workweek, IF an em-
ployee was hired at a fixed salary of $55
for 55 hours of work, he was entitled to
statutory overtime for the 15 houts In
excess of 40 at the rate of 50 conts per
hour (half time} in addition to his sal-
ary. If the workweek is later reduced to
50 hours, with the understahding bes
tween the parties that the salary covers
all hours up to 56, his regular rate In
any week of 656 hours or less iy deter-
mined by dividinz the selary by the numa
bher of hours worked to earn it in that
particwlar week, and additional helf
time, at that rate, I5 due for each hour
In oxcess of 40, In weoks of 85 hours
ar more, his regular rate 18 $1 per hour.
If the understanding of the parties ia
that the salary now covers a fixed wotk-
week of 60 hours, his regular rate is $1.10
per hour In all weeks, This aszumes
that when an employea worka less than
50 hours in e particular week, deductions
are made at the rate of $1.10 per hour
for the hours not worked,

The reasoning does not, of course, ap-
ply to & situation in which the former |
earnings at both stralght time and over-
time are paid to the employee for the re-
duced workweek. Buppose an employee
was hired at an hourly rate of $1 an hour
and regularly worked 50 hours, esrning
$55 as his total straight time and over-
time compensation, and the partles now
agrée to reduce the workweek to 48 houra
without any reduction in take-home pay.
The parties in such a sltuation may agree
to an Increase in the hourly rate from
$1 per hour to $1.12%4 so that for a work- .
week of 46 hours (the reduced schedule)
the employee’s straight time anc over-
time éarnings will be $55. The partles
cannot, however, agree that the em-
ployee Is to receive exactly $55 as total

. compensation {ncluding overtime pay)

for & workweek varying, for example, up
to 50 hours, unless he does so pursunnt
to contracts specifically permitted In sec-

_tion 7 (e) of the act, as discussed In

§ 778.18. An employer cannot otherwise
discharge his statutory obligation to bay
overthme compensation to an employee
whe does not work the same fixed hours
each wesk by paying & fixed amount pur-
porting to cover bath straizht tlme and
overtime compensation for an “agreed”
number of hours. To permit such a

- practice without proper statutory safe-

guards would result in sanctioning the
circumvenilon of the provisions of the
act which requlre that an employee who
works more than 40 hotirs in any work-
week be compensafed, In accordance
with express congressional inteni, at
time and one-hnif his regular rate of pay
for the burden of working long hours,
In arrangements of this type, no addl.
tional financial pressure wold fall upon
the employer and no additional compen-
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sation would be due to ihe employee
under such B plan until the workweek
exceeded 50 hours,

(I} Temporary or speradic reduction
in scheduie. The problem of reduction
in the workweek is somewhat different
where g temporary reduction is involved.
Reductions for the period of & dead or
slow season follow the rules snnounced
gbove, However, reduction on » more
temporary or sporadic basis presents a
different problem. It is obvious that as
f matter of simple aritiimetic an em-
ployer might adopt a serles of different
yvates for the same work. varying in-
versely with the number of overtime
hours worked i such a way that the
employee would earn no more than his
straicht time rate no matter how many
hotrs he worked. If he set the rate nt
$1 per hour for all workwecks i which
the employce worked 40 hours or less,
0812 cents per hour for workweeks of
41 hours, 06 cents for warkweeks of 42
hours, 91 conts for workweeks of 50 hours
atd =0 on, the cmpleyee would alwaya
rooolve (for strajght time and overtime
ot theso “rates™) procisely &1 an Liow
and no more regardiess of the number
of avertime hours worked, This la an
ohwvlous hookkecping device deslgned to
avold the payment of avertime compen-
satlon and 18 not In record with the law,
‘The regular rate of pay of this employce
for overtime purposes 18, cbviously, the
vate he earnsg In the normal non-over-
time week—in this ease, $1 per hour.

The situation 19 different in degree but
not in princlple whera employces who
have been hired at a bona flde 80-cent
rate usually working 60 hours and tak-
ing home $44 ns total stralght time and
overtlme for the weck are, during oc-
caslongl weeks, cut back to 42 hours. If
the employer raises their rate to $1 for
such weeks so that their total compensa-
tion is $43 for a 42-hour weclk the gues-
tlon may properly be asked, when they
return to the 50-hour week, the 20-cent
rate and the gross pay of 544, whether
the B0~cent rate Is really their regular
rate. Are they putting in 8 additionsal
hours of work for that ettra dollar or
is their “regular” rate really now $1 an
hour since this is what they earn in the
short workweek? It seems clear that
where different rates are paid from week
ta week for the same work and where the
difference Is justified by no factor other
than the nutnber of hours worked by the
individual employee—the longer he
works the Iower the rate—the device is
evasive and the rate actually paid in the
shorter or non-overtime week is his rega-
lar rate for overtime purposes in ail
weeks.

(@) Plan jor gradual opermenent
reduction in schedule, In some cases,
pursuant to & definite plan for the per-
manent reduction of the normal sched-
uled workweek Iromn sny, 48 hows to 40
hours, an agreement is entered into with
& view to lessening the shock caused by
the expected reduction in take-home
wages. The agreement may provide for
4 rising scale of rates as the workweei
is gradually reduced. The varying rates
established by such sgrecment will be
recogmized a5 bona fide In the weeks in
which they are respectively operative
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provided that <1) the plan is bona Ade
and there is no effort made to evade the
overtime requirements of the act: 2
there Is 2 elear downward trend in the
duration of the workweek throughout the
peried of the plan even thourh fluctua-
tions from week to week may not be
conistantly downwaird; and (3> the var-
jous rates are operative for substantial
periods under the plan and do not vary
from week to week In accordance with
the number of hours which any particu-
lar employee or group happens to wor'l,

(h) Altermating workweeks of differ-
ent fized lengths. In some coses an em-
ployee Is hired on n salary basis with
the understanding that his weekly sal-
ary Is intended to cover the fixed sched-
ule of hours (and no more) and that this
fixed schedule provides for alternating
workweeks of different fixed lengths.
For example, many offlces operate with
half staff on Saturdays and, in conse-
quence, employees are hived at o fixed
snlary covering a fixed working schedule
of 7 hours a day Monday tlwourh Friday
oand b hours on alternate Saturdnys, The
parties nrree that extra compensation s
to be pald for oll hours worked in excesy
of the scheduto in cither wecek, at the
bose rate for howrs between 36 and 40 In
{he ahort week and at time aud one-hall
suolr rate for hours In excess of 40 in nll
weeks, Such an arrangement results In
the employee's working at two difterent
rates of pny—one thirty-fifth of the snl-
ary in short workwecks and one-forticth
of the salary in the longer wecks, If the
provislons of such a coniract are fol-
lowed, it the non-overtime hours are
compensated in full at the applicable
regulpr rate in cach week and overtime
compensation 15 praperly computed for
hoursa in excess of 40 ot time and one-
half the rate applienble in the particutay
workweek, the overtime requirements of
the Fair Labor Standards Act will e met,
While this situation bears some resem-
blance to the.one discussed in paraeraph
{f) of this section there is this significant
difference: the arrangement is perma-
nent, the length of the respective work-
weeks and the rates for such weeks are
fixed on a permanent-schedule basis far
In advance and are therefore not sub-
ject to the control of the employer and
do not vary with the fluctuations in busi-
ness. In an arrangement of this kind,
if the employer required the employee to
work on Saturday in a week in which he
was scheduled Tor work only on the Mon.-
day through Friday schedule, he would
e paid at his regular rate for all the
Saturday hours in addition £o his salary.

§778.10 Chanae in the beginuning of
the workweck. As stated In § 778.2 (c),
the bezinning of the workweek may be
changed for an employee or for a group
of employees if the change Is intended
to be permanent angd is not designed to
evade the overtime requirements of the
Act. A change in the workweck neces-
sarily resultsin a situation in which one
or more hours or days fall in bhoth the
*“old" workweek as previously constituted
and the “new” workweek. Thus, i the
workweek In the plant commenced &t
7 a, m. on Monday and i Is now praposed
to begin tiic workweek st 7 a. m. on
Sunday, the hours worked from 7 2. m.
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Sunday to T a. m. Monday will constitute
both the last hours of the old workweek
and the first nouls of the newly estab-
Nshed workweel,

If the hours which fall wiilym both
workweeks are hours in.which the em-
ployee does no work, his satutory com.-
pensation Jor each workweek is, of
course, determinable in precisely the
same Inmanner as it would be if no over-
lap existed. 1II, on the other hand, some
of the emplovee’s working Lime falls
within hours which are Included in both
workweeKks, the Wage and Hotw Divisien,
as nn cnforcement policy, will assume
thet the overtime requirements of sco-
tion 7 oi the et have been satisfied If
computation t= mnde as follows:

(B Assume first that the overlapping
hours are to be counted ns hours worked
only in the "old” workweck ond not in
the new; compute siratght time and
overilme compensation due {or cach of
the two workweeks on this basis and
totnl the two stuns. \

(2 Assume now that the overlapping
hours are to be eounted /s hours workod
anly In the new workweek and not In
the old, and complete ihe total compatne
tion necordingly.

q) Compare the two totals and pay
the higher,

Suppose that, in the cxnmple glven,
the employee worked b hours on Sunday,
Moreh 12, 1950, His workweek come
menced st 7 o, m, vn Mondoy, March 0th
and he worked 40 hours March 6th -
through 11th so that fer that weelk he
would be owed straight time and over-
time compensation for 45 hours, The
rroposal is to commence the workweek &t
7 0. m. on March 12th. In the week from
Bundey, March 12 through Saturday,
March 18 the employee worked a iatal of
40 hours, Includ.ng the § hours werked on
Sunday. It is obvious thef the elloca.
tlon of the Sunday hours to the old worlk.
week will result In higher total compen-
sation to the employee for the 13-day
period. He should, therefore, be paid (f
his rate were $1 an hour) $47.50 for the
perlad from Mareh 8th through March
12th and $35 for the period from March
13th through March 18th.

The fact that this method of compon-
satton is permissible under the Falr Labor
Standards Act will not alter any obliga-
tion the employer may have under his
cmployment contract to pay a greater
amount of overtime compensation for the
period in question.

§ 77811 Relroactive pay Mhcreases.
Where a retroactive pay inerease Is
awarded to empiovees as a result of col-
lective hargaining or otherwise, it oper-
ates to increase the regular rate of pay
of the employer for the period of {is
retroactivity, 'Thas, i an employze is
awarded a retroactive increase of 10
cents per hour, he is owed, under the
Fair Labor Standardz Act, a retroactive
increase of 13 cents for each overtime
houwr he has worked during the period, no
matter what the agreement of the parties
may be. A relroactive pay increase in
the form of a lump sum for a particular
pertod must be prorated back over the
houls of the period to which it is allocable
to determine the resultant increases in



(58 of 135)

Case: 18-55682, 10/31/2018, ID: 11068173, DktEntry: 24-2, Page 54 of 124

634

the regular rate, in precisely the same
manner as a lump-sum bonus™

§$ 778.12 How deductions affect the
regular rate, Tha word “deduction” i3
often loosely used to eover reductions In
pay resulting from several causes:

(1) Deductions to cover the cost to the
employer of furnishing hoard, lodging
and other facilittes, within the meanine'
of seciion 3 {(m} of the act,

{2} Deductions for other items such ag
{tools and uniforms which are not re-
garded as “[acilities

{3) Deductlons awthorized by the em-
ployee {such as unlon dues) or reguired
by law {such as taxes and garnislunents),

{4) Reductlons in a fixed salary pald
for a fixed workweek in weeks in which
the employee falls to work the full
schedule,

¢5) Deductions for disciplinary
TeAs0NSs,

Jt may be briefly stated that the reg-
ular rate of pay of an employes whose
earnings mre subject to deductions of
types (1), (D), and (3) 1s determined by
dividing hiz total compensation (except
statutory exclusions) befors deductions
by thg total hours worked in the work-

The reductions in pay described In
category (4) are not properly speaking,
“deductions” at all. If an employes iz
compensated at a fixed salary for a
fixed workweek and if this salary (s re-
duced by the amount of the average
hourly earnings for each hour lost by
the employee In a short workweek, the
employee is, for all practicel purposes,
employed &t an hourly rate of pay. This
hourly rate is the quotient of the fixed
satary divided by the fixed number of
hours it is intended to compensate. I
an employee is hired at a fixed salary of
$40 for a 40-hour week, his hourly rate
is $1. When he works only 38 hours he
is theretore entitled to $38. The em~-
ployer makes s “deduction” of $4 from
his splary to achleve this result. The
rate Is not altered,

When an employee Is paid a fixed sal-
ary for a workweek of veriable hours (or
s guarantee of pay under the provisions
of section 7 (e) of the nct ™), the un-
derstanding Js that the salary is due the
emyuloyee In short workweeks as well as
in Jonger ones and “deductions"” of this
iype are not made. Therefore, in cases
where the understanding of the parties
Is not olearly shown as fo whether a
fixed salary is intended to cover a fxed
or a variable workweek, the practice of
making “deductions” from the salary for
hours not worked in short weeks will be
considered strong, if not conclusive, evi-
dence that the salary covers a fixed
workweek.

Where deductions are made for dis-
ciplinary reasons {cztegory (§)), the
regular rate of an employee Is computed
before deductions are made, as Iln the
case of deductlons of types (1), (2), and

MPar a discussion of the method of allo-
cating bonuses to the hours of the period
auring which they were carned see § 7768.6 (b).

“BFor a full dscussion of deductions on
categorles (1), (2}, and (3). s20 5§ T77.11 to
TT1.15 of this chopter,

t:nmucuased ln gectlon 778.16 of this bul-
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(3) above. Thus where disciplinary de-
ductions nare made from e pieceworker's
earnings, the earnings at biece rates
must be totaled and divided by the totnl
hours worked to detern: .1e the regular
rate before the deduction Is applied, It
should be noted that although an em-
ployer may penalize sn employee for
lateness by deducting & hall hour's
straight time pay from his wages, for
example, for each half hour, or fraction
thereof, of his lateness, the employer
must still count as hours worked sl the
time actually worked by the employee
in determining the amount of overtime
compensation due for the workweek, In

no event may sech deductions (or deduoe- .

tions of type (2)) reduce the earnings
below an average of 75¢ for the first 40
hours nor cut info any part of Lthe over-
time compensefion due the employee

% 778.13 - Prizes a8 bonuses—{(a) Geie
eral statemeni. All compensation {ex-
cebt statutory exclusions) pald by or on
behalf of an employer to an exployee oS
remuneration for employment must be
included in the regular rate, whether
paid in the form of cash or otherwise,
Prizes are therefore included in the regs«
ular rate if they ars paid to an amployes
As remuneration for employment. If
therefore it 1 asserted that a particular

prize iz not to be included in the regvlar’

rate, 1t must be shown either that the
prize was not paid to the cmployea for
employment, or that it is not a thing of
valup which Is part of wages,

(b) Contests and awards. Where the
prize Is awarded for the quality, quantity

ot efficlency of work done by the em- -

ployee during his customary working
hours at his normal assigned tasks
{whether on the employer's premises or
elsawhere) it is obviously bald as addi-
tional remuneration for employment,
Thus priges pald for cooperation, cour-
tesy, efliclency, highest production, best
ettendance, Best quallty of work, greats-
est number of overlime hours worked,
ete,, are part of the regular rate of pay.
If the prize is paid in cash, the amount
peld must ba allocated over the period
during which 1t was earned to determine
the resuliant increase In the average
hourly rate for each week of the perjod®
If the prize is merchandise, the cost to
the employer is the sum which must be
allocated. Where the prize is either
cash or merchandise, with the cholee left
to the employee, the amount to be allo«
cated is the amount (or the cost? of the
actual prize he accepts.

Where the prize is awarded for activl-
ties outside the customary working hours
of the employee, heyond the scope of his
customary duties or away from the em-
ployer’s pramises, the question of
whether the compensation i3z remunera-
tion for employment will dencnd on sueh
factors as the amount of time, if any,
spent by the employee in competing, the

#For a full discussion of the limits niaced
on such deductions, see £§ 777.11 and 777.12 of
thls chopter. The principles set forth with
relatlon to deductions have no application to
situctions lnvelving refusal or failure to pay
the full amount of wages due, See, ibld,
§ 777.12; nliso § 778.16,

AFer the method of allecation,
$778.6 (D).

BES
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relattonship between the contest activl-
tles and the usual work of the employee,
whether the competition involves work
usunlly performed by other employees
for employers, whether an employee is
specifically urged to particlpate or led to
believe that he will not merit promotion
or advancement uniess he bartlcipates.

By way of example, & prize paid for
work performed in obtaining new busi-
ness for an employer would be regarded
as remuneration for employment. Al~
though the dutiés of the employees who
participate in the contest may not nor-
mally encompass this type of work, it is
work of a kind normally performed by
salesmen for their emplovers™ On the .
other hand. 8 prize or.bonus paid to an
employee when e sale fs made by the
company's salas representative to a per-
son whom he recommended as & good
seles prospect would not be regarded as
compensation for services if in fact the
prize-winner performed no work in se-
curing the name of the sales prospect
and spent no time on tho matter for the
company in any way.

{¢c) Suggestion system qwerds. Inthia
¢onnectlon, the question hoa been rafsed
whether awards made to employees for
suggestions submitted under s sugges.
tion system plan sre to be regarded my
part of the regular rate, ‘There 13 no
hard and fnat rule on this polnt as the
term "suggestion system"” has been, used
to desoribe a varisty of widely difforing
plans, It may be genernlly atated, how=

ever, that priges paid pursuant to a bong

fide sugrestion system plan may be eXa
cluded from the regular rate at Jeast in
situations where it iz the fact that:

{1} 'The amount of the prize has no
relatlon to the earnings of the employee
at his job but iz rather geared to the
value to the company of the suggestion
which is submitted; and

(2} The prize representa A bona fide
sward for a suggestion which is the re- *
sult of additional ¢ort or Ingenuity tne
related to and outside the scope of the
usual and customary duties of any em-
ployee of the class eligible to participate
and the prize {s not used as a substitute
for wages; and

(3) No employee I= required or spe-
cifleally urged to participate in the sug-
Zestion system plan or led to believe that
he will nol merit promotion ar advance-
ment (or retention of his existing job)
unless he submits suggestions; and

{4) The invitation to employee to sub-
mit suggestions is general in nature and
nd specific assisnment is outlined to
employees {(efther as individuals or as o
group) to work on or develop; and

(§) There Is no time limit during
wh‘;ch sugeestions must be submitted;
an

(&) The employer has, prior to the
submission of the soggestion by an em-
ployvee, no notice or knawledge of the

2 The time spent by the employes in com-
petlug for such o prize (whether successfally
or nat) s working time and must be counted
as such in determining overtlme compensn-
tion duc under the net. This esubject will
be more fully dicussed In Port 85 of this
chapter, which will replace Intarpretailve
Bulletln No. 13 as o statement of the prin-
ciples for dotermining hours worked ynder
the Falr Laber Standards Act.
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fact that an cmployee Is working on the
preparation of & suggestion under cir-
cumstances indicating that the company
approved the task and the schedule of
work undertaken by the employee,

£78.14 Lump sum aliribuled lo
overtinie. Section T of the act regquires
the payment of overtime compensation
for hours worked in excess of 40 at a
rate not less than one and one-half
times the reguler rate. The overtime
rate is o rate per hour,

‘Where employees arc pald on some ba-
s15 other than an hourly rate, the regular
hourly rate Is derived by dividing the
total compensation (except statutory ex-
clustons) by the total hours of work for
which the payment Is made, To gquallfy
as an overtime premium under seciion
7 (d) (5), (@) or (D, however, the extra
compensation must he paid pursuant to
s premium rate which is a rate per
hour,® To quallfy uader sectlon ¥ ()
(6) this rate must be grester than the
reguinr rate, elther a fixed amount per
Tiour or & multiple of the rate, such ns
time anhd once-third, Te qualify under
sectlon 7 () (0 or () tho rato moy
not be lesy than time and one-halt the
bonn fide rato ostablished n gocd fnith
for ke work performed during nofe
overtime houra, It may not boe lesa than
fimo and one-halt bhut it may be mors,
It may Be a standard multiple greater
than one and onc-hplf {(for example,
double time) ; or it may be a fixed sum
of money per hour which s, as an arithe
metical fact, &t least time and one-hall
the regular rate (for eyample, it the
rvegulon rate is $2 per hour, the over-
time rate ony not be less than $2 but
it may be set at & higher arbitrary fgure
such as $3.%0 per hour), ) '

Where an employee works a regular
fixed number of hours each week, it Is,
of course, proper to pay him a fixed sum,
for his overtime work, determined by

anultlplying his overtime rate by the
number of overtime hours regularly
worked, However, & premium in the
form of a Jump sum which {5 pald for
work performed during overtime howurs
without regard to the number of over-
time hours worked does not qualify as
an overtfme premium even though the
amount of money may be equal to or
greater than the sum owed on a per-hour
basis. For eXample, an agreement that
provides for the payment of a flat sum
of $15 to employees who work on Sunday
does not provide a Premium which will
qusalify as an overtime premium, even
though the employee’s strzalght-time rate
i5 §1 an hour and the emplovee always
works less than 10 hours on Sunday,
Likewise, where an agreement provides
for the payment for work on Sundey of
either the flat sum of $15 or time and
one-half the employee's regular rate for
all hours worked on Sunday, whichever
is yreater, the $15 guaranteed payvment
is not an overtime premium. The reason
for this Iz clear. If the rule were other-
wise, an employer desiring to pay an
employee o fixed salary regardless of the

# Sectlons 7 () and 7 (1) of the act pro-
wide for speclal exceptions from this rule,
These arve discussed In §§ 77818, T78.19 and
778.20,
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number of hours worked in excess of 40
in the workweek could merely label a8
overtime pay a fixed portlor of such
salary sufficlent to take care of compen-
sation for the maximum number of hours
that would be worked. The Congres-
sional purpose to effectuate a maximum
hours standard by placing e penalty upon
the performance of excessive overtime
work would thus he defeated. For this
reason, where extra compensation is patd
in the formn of a lump sum for work per-
formed in overtime hours, it must te in=
cluded In the reculnr rate and may not
ke credited against statutory overtime
compensation due.

‘The same reasoning applies where em-
ployees are bald o flat rate for a special
job performed dwing overtime hours,
without regard to the time actually con«
sumed in the performance® The total
amount patd must be Included in the
regular rate; no part of the amount may
be e¢redited toward statutory overtime
compensation due,

It may be helpful to give a specific ex«
ammple flinstrating the results of paying
nln employee on the basls under dlsens-
sion,

Aun employment apreement enlls for tho
payment of §1 per howr for work durlng
the hours establislicd in good falth as
the basie woerkday or warkweek: it mro-
vides for the pavment of $1.60 per hour
for work durtng hours outside the basle
workday or workweck, It further pro-
vides that employees dolng o special task
outside the basic workday or workweek
shali recelve 8 hours' pay at the rate of
£1.50 per hour (a total payment of $9)
regardless of ihe time actunlly consumed
In performange.

Supposa an employee works the follow-
Ing schedule. (The hours marked by an
psterisk were spent in the performance
of the special work.}

MiT|W]|T

)
@
o

Raurawithin bosle nwork-
doy

¥ eamnan er s ran al &l 7rlalejel o
Poy under condmer. ... #5 | 48 %700 85 5800 | ©
Uanr:  ootslde  basle
workday. .o ... 2 110 (0 4| 0
FPoy under contraet. ... 40 05|00 | 0

To determine the regular rate, the total
compencation (except statutory exclu-
slons) must be divided by the total num-
ber of hours worked. The only sums to
be excluded in this situation are the
extra premiums provided by a pramium
rate (a rate per hour}? for work outside
the basic workday and workweek, which
qualify for exclusion under section 7 d)
{7 of the act.® The 53 paid on Mon-
day, the £1.50 paid on Wednesday and
the $8 paid on Saturday are pald pur-
suant 0 rates which qualify as premlum
rates under section 7 (d) (T) of the act.
The total extra compensation fover the
straight-time pay for these hours) pro-

* This situallon Is to be distlnguished Mrom
“show-up™ and “call-back™ pay situations
discussed I ¥ 7787 (e). It s ulso to be dis-
tinpulshed from payment at time and one-
half the applicable ratc lo pleceworRers for
work performed during overtime lLiouss. us
discussed In ¢ %7810,

< Ay discuesed 1n § 7785 (4d).
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vided by these premjum rates Is $3.50.
The sum of $3.50 should be subtracted
from the total of $58.50 paid to the em-
ployee, No part of the $9 paid for the
speeinl work performed on Tuesday
qualifies for exclusion. The remaining
$55 must thus be divided by 43 hours (o
determine the regular rate—51.146 per
hour. The employee is owed one-half
this rate for each of B overtime hours
worked—84.568. The exira compensa-
tlon in the amount of $3.50 paid pur-
suant to premium rates which quallfy as
overtime premiums may be credited
toward the $4.58 owed. No part of the
%9 premium may be so credited. The
employer must pay the employee an nd-
ditional $1.08 as statutory overtime—s
total of §59.58 for Lhe week.

§778.16 “Tuask” basis of wpayment.
Under some employment nrreements
employees are pald according to a job or
task rate without regard to the number
of hours consumed in completing the
task. Such agreements take varlous
{grms but the two most usual [orms are

e52}

(n) It {8 delermined {(somctinjes on
tho nsis of a time study? that an em-
ployeo (or group) chould completo o
partionlar taskt In 8 hours, Upon tho
completion of the task thie cmployco 13
crodited with 3 "hours” of woavk though
In faot he mny have worked more or less
than B hours to complete the taslc, At
the end of the weck the employee 1= pald
at an established hourly rate for the fivst
40 of the “hours" 2o oredlted and at time
and one-half such rate for the “hours”
so credited I exeess of 40,  The numbey
of “hours” credited to the employee bears
no necessary relationship to the number
of hours actually worked. It mny bhe
greater or less. “Overtime may be poy-
able in some coses after 20 howrs of
work: in others only after 50 hours or
any other number of hours,

(b A slmilar tosk Is set up and 8
hours’ pay at the established rate 1s ered-
ited for the completion of the task in 8
hours or less. If the employee fails to
complete the task in 8 hours he is paid
at the established rate for each of the
flrst 8 hours he actunlly worked. Fov
work in excess of 8 hours or after the
task 1s completed {wbichever octeurs
first) he is pald time and one-half the
estublished rate for each hour worked.
He is pald weekly overtime compensa-
tion for hours in excess of 40 actual or
“task” hours (or combination thereef)
for which he received pay at the esiab-
tished rate. “Overtime” pay under this
plan may be due after 20 hours of work.
25 or any other mumber up to 40.

These emplovees are in actual fact
compensated on a daily rate of pay basis.
In plans of the first type, the established
hourly rate never controls the compen-
sation which any employee actually re-
ceives, Therefore the established rate
canntot be his regular rate. In plans of
the second type Lthe rate is operative only
for the slower employees who exceed the
time nllotted to complete the task; for
them It operates in o manner similar to
g minimum hourly guaranice for plece
workers.® On such days as it 15 opera- -

¢ Bee § 7783 (b)) cxample (2},
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tive 1t 1s a genulne raie; at other tmes
1t is not,

Since the premium rates (at time and
one-half the established hourly rate) are

payvable under hoth plans for hours .

worked within the basic or norinal work-
day (f one is established) and without
regard to whether the hours are or are
not in excess of & per day or 40 pel’ week,
they cannot qualify &s overtime premi-
ums tinder section 7 (d) (5), (6) or (7
of the act. They must therefore be In-
cluded In the regular rate and no part
of them may be credited against statu-
tory overlime compensation due. Under
plans of the sacond {ybe, however, whers
the pay of an employee on a glven day
iz actually controlled by the established
hourly rate (hecanse he fails to completls
the task in the 8-hour period) and he {3
paid at time and one-half the estab-
lished rate for hoursn excess of 8 hours
sctually worked, the premium rate paid
on that day will qualily as an overtime
premium under section 7 (dy (5},

An axample of the operation of a plan
of the second type may serve to illustrate
the effects of payment on a task basls,

The employment agreement estabe
Ushes & baslo hiourly rate of $1 ber hour,
provides for the payment of $1.50 per
hour for overtime work (in exoess of the
basic workday or workweek) and defines
the basle workday as 8 hours, s the
basio workweek as 40 hours, Monday
through PFiidey, T{ further provides
that the assembling of & munchine cone
stitutes a day’s work. An employes who
completes the assembling job i less
than 8 hours will be pald B hours' pay &t
the esigblished 1ate of $1 per hour and
will receive pay et the “overtlme” rate
for Iwurs worked after the completion
of the task,

Suppose an employee works the fol.
lowing hours ir, 8 particnlar week:

AfTIW] T F | 8|8

Eoars spenton tnsk, .. 0 | 7|7 9] EBlg 810

Duy's umder con. |48
4 -‘3?.----.-..-...2 $S |48 [$5.00 |5 0D |$12

Adultjonal hours. ... S - (R L&

Additlona) pay under
COTUIACE+ em et mmrmmmae $3 |-ea [83 [$1. 50 [$1.50 [ouicdare

The employee has actually worked a

total of 48 hours and has received a total |

of $61.00 for the weck. The only sums
which can be excluded from this total
before the regular rate Is deterrnin~d
are the extra S0-cent payvments for the
extra hour on Thursday and Friday
made becatuse of work actually in excess
of 8 hours. The other premium ratss
were paid either without 1egard to
whether or not the hours they compen-
sated were in excess of 8 bona Bde daily
or weekly standard or without regard to
the number of overtime hours worked.
Only the sum of $1 is exciuded from the
total. The remaining $60 is divided by
48 hours to determine the regular rate—
$1.25 per hour, One-half this rate is due
&5 extra compensation for sach of the 8
overtime hours—55.00. The $1 paid for
excessive hours may be credlied and the
balance—3$4.00—is owed in additien to
the $61 due under the contract.

§978.18 Effect of Failure to count or
pay for cerlain working hours. In de-

RULES AND REGULATIONS

termining the number of hours for which
overtime compensation Is due, all hours
worked by arr employes for an employer
in a particular workweek must be
counted.” Overtime compensation, at
time and one-half the regular rate of pay,
must be pald for each hour worked in ex-
cess of 40. Overtime compensatlon can-
not be said to have been pald to an em-
ployee unless all the straight-time com-
pensation due him under his contrac
(express or implied) or under any appli-
cable statue has been palid.

‘Whilig it is permissible for an employer
and an employee to egree upon different
base rates of pay for gifferent {ypes of
work, it has already been pointed ouf
that where a rate has been agreed upon
as applicable to a particular type of work
the partles cannot lawfully agree that the
rate for that work shall be lower merely
beceuse the work is performed during
overtime hours, or during a week in which
overtime 15 worked.* Since a lower rate
cannot lawlully be set for overtime hours
it 1s ohvious that the partles cannot law-
fully agree that the working time will not
be paid for at all. An agreement thab
onty the first § hours of work on any days
or only the houra worked between cer-
tain fAixed hours of the day or only the
firat 40 hours of any week will be counted
as working time will clearly fail of its
aevasive purpose. An announcement by
the employer that no overtime work will
be permitted, or that overtime work will
not bo compensated unless authorised fh
advance, will not impalr the employee's
right to compensation for work which he
J‘a actually suffered or permitted to pers

orm,

- An agreement not to compensate em-
ployees for certain non-overtime hours
stands ont no better footing since 1t would
have the same effect of diminishing the
employee’s total overtime compensation.
An agreement, for example, to pay an
emtloyee $1 an hour for the first 35
hours, nothing for the hours hetween 35
and 40 and $1.50 an hour for the hours
In excess of 40 wonld not meet the over=
time requirements of the act., The em-
ployee would have o be paid $5 for the
5 hours worked between 85 and 40 hefore
any sums ostensibly paid for overtime
could be credited toward overtime com~
pensation due under the act,

Some agreements provide for payment
only for the hours spent in productive
work: the hours spent in waiting time,
time spent in travel on the employer's
behali or simiiar nonproductive time are
not compensable and in some cases are
neither counted nor compensated.

Payment pursuant {o such an neree~
ment will not comply with the Fair Labor
Standards Act: such nonproductive
working hours must be counted and paid
for, The parties may agree to compen-
sate nenproductive hours at a rate {at
least the minimum) whick: is lower than
the rute applicable to productive work,
In such a case, the regular rate is the
weighted average of the two rates.” and

% As fo what hours must be counted ng
hourz worked for an emplover, sce § 7187
{1} and the footnote theteta,

#Eep & 7709,

“Mscussed In §T783 (o). St olso
ENTBI0 (o) for the metlod of computing
overtime pay on the applicable rale.

95

24-2, Page 56 of 124

the empleyee 13 owed compensation at
his regular rate for all of the first 40
hours and at time and one-half this rate
for all hours in excess of 40. In the ab-
sence of any agreement setting a @ifer-
ent rate for nonproductive howurs, ithe
employee would be owed compensation
at the regulnr hourly rate cet for pro-
ductive work for all hours up to 40 and
at time and one-half that rate for hours
in excess of 40,

The situation is to be distineuished
from one in which such nonproductive
hours are properly counted as working
time but no specisl hourly rate is as-
signed to such hours because it is under-
stood by the parties that the other
compensation recelved by the employee
i3 intended to cover pay for such hours.
For example, while it is not proper for -
an employer to agree with his plecework-
ers that the hours spent In down-time
{walting for work}) will not be paid for
or wil be neither paid for nor counted,
it is permissible for him to agree that the
pay the emplayees will earn at pleca
rates is Intended to compensate themn for
all hours worked, the productive as well
o8 tne nonproductive hours, If this Is
the agreement of the parties, the regular
rate of the pleceworker will ba the rate
determined by dividing the total pleces
work earnings by the total hours worked
{both praductlive and nonproductive) In
the workweek,

Extra cotnpensation (ono-half the rato
as so determined) would, o course, be
dua for each hour worked in excess of 40
in the workweek.

$ 11817 Efect of paying for but not
counting ceriain hotrs., In some con-
tracts provision is made for payment for
certain hours, which constitute working
time under the act, coupled with a pro-
vislon that these hours will not he
counted as working time. Such a pro-
vision 1s & nuility. If the hours in ques-
tion are hours worked, they must be
counted as such in determining whether
mora than 40 hours have been worked in
the workweek. If more than 40 hours
have been worked, the employee must
be pald overtime compensation at time
and one-half his regular rate for all
overtime hours.

A provision thet certain hours will be
compensated only at straight-time rates
is likewise invalid. If the hours are
actually hours worked in excess of 40,
extra half-time compensation will be due,
regardless of any agreement to the
contrary.

In certain cases an agreement provides
for compensation for hours spent in cer-
tain types of activities which would not
be regarded as working time under the
act if no compensation were provided.
Preliminary and postliminary activities,
tirhe spent in travel outside the hours of
the normal vworkday and time spent in
eating meals Lelween working hours fall
in this category. The agrecmcent ef the
pariies to provide compensation for such
hours impltes an agreement to regard
them ns working time althiough they are
nof olherwize reavived t2 be 50 reravded
under the act. The agreoinent of the

(60 of 135)



Case: 18-55682, 10/31/2018, ID: 11068173, DktEntry: 24-2, Page 57 of 124

Saturday, February 4, 1950

parties will be respected, if reasongble”
However, the compensation paid for such,
hours will, in any eveht be regarded as
part of the regular rate of poy,

§ 778.18 Guaranleed compensation
which iucludey overlime pay (sec, 7
(e))~—(a) The statutory exception. Sec.
T (e} of the act provides:

No employer shall be deemed to have vio-
lated subsectlon {a) by employing any ems
Pployee tor a workweek in eXcess of forty hours
if such employee Is employed pursuant 1o &
Rons fide Individual contract, or pursuant to
an agreement made as & result of tollective
bargaining by representatives of employees,
i the duties of such e#mployee necessltate
irregutar hours of work, and the ¢cntract or
agreement () specifles a regular rote of pay
of not less thon' the mintmum hourly rate
provided In section § (8) and compenantion
at not less than one and one-halt times such
rate for nll houra worked in excess of forty
in any workweek, and {2} provides a weekly
guaranty of pny for not more than sixty
houra based on the rates a0 specificdl.

This I1s the only provision in the act
which allows an employer to pay the
same fotal compensation each week fo
on employes who works overtime sng
whose hours of work vary from week to
week.”. Unless the pay arrangements In
o, particular situntion meet the requires
ments of seotion 7 (e} as set forth, all
the compensation received by tho em~
ployee under a guaranteed pay plan in
included in his regular rate and no part
of such guaranteed pay may be credited
toward overtime componsation due un-
dex the act,

The oxeeption la deslgned to provide
& means whereby the employer of on
cmployes whose dutles necessitate Ir-
regular hours of work and whose total
wages, if computed on an hourly rate
basts would of necessity vary widely from
week to week, may guarantee the pay-
ment week-In, week-out of at least a
fixed amount bhased on his regular
hourly rate. Such s contract affords to
the employee the securlty of a regular
weekly income and benefits the em-
ployer by enabling him to anticipate
and control in advance at least some
part of his labor costs. However, a
guaranteed wage plan also provides a
means of limiting overtime costs so that
wide leeway is provided for working em-
ployees overtlme without increasing the
cost to the emplover, which he would
otherwise incur uwonder the act for work-
lug employees in excess of the statutory
maximam of 40 hours. Recognizing both
the inherent advantages and disadvan-~
tages of gunranteed wage plans, when

viewed in this llght. Congress sought to
- strike a balance between them which
would, on the one hand, provide a fea-
sible method of guaranteeing pay to
employees who needed this protection
without, on the other hand, nullifving

4 The Portal Aet requires the counting of
pretminary and postliminary nctivities which
are compensable, See Part 700 of this
chapter.

“See 557785 (1), 7188, 77814, nud TI8.15
for furtber discussion of this basle approach,

. Sep nlso Part 781 of this chapter which dis-

eusges guaranteed wago plans submitted uni.
der certninc types of collective bargaining
ngreementa pursunnt to sectlom 7 (b} (1)
and (2) of the act.
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the overiime requirements of the act.
The provisions of section 7 (¢} set forth
the condltions under which, in the view
of Congress, thls may be done. Plans
whith do not meet these condltions were
not thought to provide sufliclent advan-
tage to the employee to justify Congress
in relieving employers of the overiime
llability of zectlon T {a)."*

EBection 7 (e) i3 an exemption from
the overtime provisions of the act, No
employer will be exempt from the duty
of computing overtime compensation for
an employee under section 7 {a) unless
the employea is pald pursuant to a plen
whicth actually meets all the require-
ments of the exemption. These require-
ments wHl be discussed separately in the
ensuing paragrapvhs,

() What iypes of employees are ajf-
feeted, ‘The type of employment agree-
ment permitted under section 7 e} ean
be made only with {(or by hls representa-
tives on behalf of) an employee whose
“dutles * * * necessitate Irregular
hours of work.,” 1t is ¢lenr that no con-
tract made with an employee who works
& rerularly scheduled workweek or whose
schedulo Involves alternnting fixed work-
weeks will qunlify under this subscetion,
Evon  an employee does In foct work
B vorinble workweck, the questlon must
still o asked whether his dutles necessi-
toate drregular houra of work., ‘The sub-
section i3 not destzned to npply In o
sltuntion where the houra of work vary
from week to week at the discretion of
the employer or the emplayee, nor to o
situation where the employce works an
hireguiar number of hours according to
& predetermined schedule, The nature
of the employee’s dutles must be sisch
that neither he nor his employer can
either control or anticipate with any de-
gree of cerlainty the number of hours
he must work from week to week., Some
examples of the types of employees who
may meet this criterion would be outslide
buyers, on-ecll servicemen, Insurance

“This section of the act is base in part
on the deciston of the Bupreme Court In
tho eazes of Walling v. A. H. Belo Compnny,
918 U1, 8. 824, and Walling v. Halliburton Oil
Well Cementlng Co.. 323 U. 8. 427, where
the Court approved the payment of guar-
antecd amounts to employees. In theso
caseg the Court found ns & fact that the
rates gpecified in the controets were the
regular rates of pay of the employees, bear-
ing & reasonable relation to the amount
guaranteed {as opposed to arblirery or arti-
ficial rates) and that the hours of work
of the employees varted widely. In the Belo
care the emaployees Were newsppper reporters
whose workweek fluctunted from 30 to over
1006 kours of work: in the Halliburton case
the employees were outslde Held service em-
ployees of a companyt engaged in the business
of cementing, testing and otherwise setvic-
ing ol wella, In the Belo case emplorees
werd guaranieed An amount coverlng come
pensation for less than 60 bours but In

the Halliburton case employees had to work |

in excess of B4 hours per week before any
additional overtime pay (over and nbove the
guaranteed amoumt) was dus in any work-
weck. In both coses the employees did
actunlly exceed the number of howrs for
which pay ‘was guaranteed on falrly fre-
quent occasions, &0 that the hourly rate
stiy-1lated in the contraet in ench cnse was
oiten operative and did actually control
the compensation recelved by the employees.
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adjusters, newspeper reporters nnd pho-
torraphers, propmen, script girls and
others engaged In similar work In the
motion pleture industry, fire fichters,
troubleshicoters and the like. There are
some employees in these groups whose
hours of work are conditioned by factors
beyond the control of their employer or
themselves. However, the mere fact that
an employee is engaged jo one of the jobs
Just listed, for ¢xampile, does not meen
that his duties necessitate irregular
hours. If Is slways & question of fact
whether the particular employee's dutics
do or do not necessitate irregular hours.
Many employees not listed hers may
qualify. OHBce employees whose duties
comne]l them to work variable hours
could also be In this category. TFor ex-
ample, the confidential secretary of a
top executive whose hoars of work are
frregutar and unpredictable might also
be compelted by the nature of her duties
to work varlable and unpresictaiie hours,
This would not ordinarily be true of &
stenographer or file clerk, nor would an-
employee who only rarely or in emer-
gencies 18 called upon to work outside o
:;:gular schedule qualify for this exemp-
oL,

(¢} The nature of the conlract, Pay-
ment must be made "pursnand to R bona
flde indlvidual contrnct or put:aant to
an aereement made as n result of collec-
tive bareninitug by yepresentdtives or
employecs,” It cannot be & one-slded
offalr determinable only by exomination
of the ¢employer's books, The employee
must not only be aware of but must have
aEresd to the method of compensation In
ndvatce of porforming the work. Col-
lective bargaining agreements in generat
are formal agreemients which have heen
reduced to writing, but an individual em-
ployment contract may be elther oral or
written,  While there {5 no requirement
in section 7 {e) that the agreement or
contract be in writing, it is certainly de-
slrable to reduce the agreement to writ-
ing, slnee & contract of this character is
rather complicated and proof hoth of its
exlstence and of its compliance with the
various requirements of the section may
be difficult ¥ it is not in written form.
Furthermore, the contract must ve “hona
fide”. This implies that both the making
of the contract snd the settlement of
its terms were done In good faith.

(d) The specified repular rute. The
contract must specify * a regular rate of
pay of not less than the minlmum hourly
rate provided in section 6 (a).,” The -
word “regular” describing the rate in
this provision iz not to be treated as surs
plusage. To undersisnd the nature of
this requirement it i1z impottant to con-
sider the past history of this type of
agreement in the courts. In both of the
two cases before i, the Sunreme Court
found that the relationskip between the
hourly rate specified in the contracp and
the amount euaranteed was such that
the employee in a substantial portion of
the workweeks of the period examined
by the court worked suficient hours to
earn in excess of the guaranteed amount
and In those workweeks was paid st the
specified hourly rate for the first 40 hours
and at time and one-half such gate for



hours in excess of 40.* The fact thet
sectlon T (e} retquires that a contract, to
qualify an employee for exemption under
section 7 (e), must specify & “regular
rate”, indicates that this criterion of
these two cases 15 still important,

The regular rate of pay sbecified In
the contract may not be less than the
minimum rate. There is no require-
ment, however, that the regular rate
specified be equal to the regular rate at
which the employee was formerly em-
ployed before the contract was entered
fnto. The specified regular rale may be
any amount (at least 75 cents) which
the parties agreed to and which can rea-
sonably be expected to be operative In
controlling the employee's compensation.

The rate specified in the contract must

slzo be & “regular” rate which Is opera- .

tive in determining the total amount of
the employee’s compensation. Suppose,
for example, that the compensation of
ar employee Is normally made up in part
by regular bonuses, commissions, or the

. tike. Ium the past he hes been employed
- at an hourly rate of $1.50 per hour in

addition to which he has received A cost-~
of-lving bonus of 3% a week and o 2 per-~
cent commisslon on sales which averaged
$1& per week, It is now proposed to ems-
ploy him under a guaranteed pay con=
tract which specifies a rate of $1.50 per
hour and guarantees $70 per week, but
he will continue to receive hia cost.of«
Itving bonus and commissions in addition
to ths guarsnteed pay. Botwses and
commissions of this Lype are, of course,
included fn the “regular rate” as defined
in section 7 (. Itizal=zo apparent that
the $1.50 rate specified in the contract
is not a “regular rate'” under the re-
quirements of section 7 (e) sinee it never
controls or determines the total com-
pensation he receives, For this reason,
it is not possible to enter Into a guaran-
teed pay agreement of the tyoe permitted
under section 7 (e} with an employee
whose regular weekly earnings are made
up in part by the payment of regular
bonyses and commissions of this type.
Thizs is so because even In weeks In which
the employee warks sufielent hours to
exceed, at his hourly rate, the sum guar-
anteed, his total compensation is con-
trolled by the bonus and the amount of

. commissions earned as well as by the

hourly rate.

¥n order to qualify as a “regular rate”
under section 7 (¢) the rate specified In
the contract together with the guarantee
must be the actual measure of the reg-
nlar wages which the employee receives.
However, the payment ¢f extra compen-

" sation, over and above the guaranteed

amount, by way of extra premiums for
work on holidays, or for extraordinarily
excessive work {such as for work in ex-
cess of 16 consecutive hours in a day, or
for work in excess of six consecutive days
of work?}, year-end bonuses and similar
payments which are not regularly paid

Zee footnote 49, Az the Supreme Court
sald in the Hailtburton case: “Iu Belo itself,
the specified basic hourly rate was held to
be tbhe actual Iegulnr Iate becnuse, B9 1O
weeks Ln which employees worked more than
54% hours, the spectfied race determined the

:m?nt’ot compensation actunlly payable;
LLA
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&5 part of the employee'z usual wages
will not Invalidate & contract which
otherwise gualifies under section 7 (e}.

(e} Provision for overiime pay. The
contract must provide for compensation
st not less then one and one-half times
the specified regular rate for all houws
worked in excess of 40 in the workweek.
All excessive hours, not merely those
covered by the guarantee, must he com-
pensated at time and one-half (or a
higher multiple} of the specified regular
rate, A contract which guaranteed &
weekly saiary of $75, specified a rate of
£1.50 per hour, and provided that not less
than time and one-half such rate would
be paid only for all hours up Yo and In-
cluding 463 hours would not qualify
under this section. The contract must
provide for payment at time and one-
half (or more) for all hours in excess of
40 in sny workweek., A coniract may
provide & specific overlima rate greater
than time and one-helf the specified
rate for example, double {ime. I it does
provide a specific overtime rate it must
provide that such rate will be paid for all
hours worked in excess of 40.

(€} The guaranty. The statute pro-
vides that the guaranty must be & weekly
guaranty, A guaranty of monthiy,
semi-monthiy or bi-weekly pay {(which
would allow averngiig wages over mora
than one workweek) does not. qgualify
under {his subsection. Obvlously guat-
antees for periods less than a workweek
do not quality. Whatever sum 1y guar-
anteed must be pald in full in all work=
weeks, however short, in which the
employee performa any pmount of work
for the employer. The amount of the
guaranty may not be subject to proration
or deduction in short weeks,

The contract must provide a guaranty
of pay. ‘The amount must be speclfied.
A mere guaranty to provide work for &
particular number of hours does not
quellfy under this sectlon.

The pay guaranteed must be "“for not
more than 60 hours based on the rates so
speclfied.” -

The amount of weekly pay guarantead
may not exceed compensation due at the
specified regular rate for 40 hours and at
the specified overtime rate for 20 addl-~
tlonal hours. 'Thus, If the specified reg-
nlar rate i1s $! an hour, the weckly
guaranty cannot be greater than $70.
This does not mean that an employee
employed pursuant to a guaranteed bay
contract under this section may not
work more than 60 hours in any week: it
means merely that pay In an amount
sufficient to compensate for a greater
number of hours cannot be covered by the
guaranteed pay. If he works in excess
of 60 hours he must be paid, for each hour
worked in excess of 60, overtime compen-
sation as provided jn the contract, in ad-
dition to the guaranteed amount.

‘While the guaranteed pay may not
cover more than 60 hours, the contract
may gzarantee pay for a lesser number
of hours. In order Ior a contraet to
qualify as a bona fide contract for an
employee whose dnties necessitate irreg-
ular hours of work, the number of hours
for which pay is guaranteed must bear a
reasonable relation to the number of
hours the employee may be expected to
work. A gnaranty of pay for 60 hours to

o7
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an employoe whose duties necessitate Ir-
regular howrs of work which ¢an resson-
ahly be expected to range no higher than
50 hours would not qualify 9s a bona fide
contract under this section. The rate
specified In such & contract would be
wholly fictitlous and therelore would not
ke a “regular rate” as discussed ahove.
When the parties enter into 8 guaranteed
pay contract, therefore, they should de-
termine, as far ns possible, the range of
hours the employee is likely to work. In
Qeciding the amount of the guaranty they
should not choose & guaranty of pay to
cover the maximum number of hours
which the employvee will be likely to work
at any time but should rather select a
fgure low enough s0 that it may reason-
ably be expected tha the rate will be
operative in a significant number of
workweeks., Contracts should be re-
examined periodically (at least every six
months) to determine whether the em=-
ployee's rate is 8 hona fide rate in that it
has in fact been operative in & signfilcant
number of workweeks. If the reasonable
expectation of tho parties has not heen
horne out, the contract should he
amended accordingly.

The guaranty of pay must be “based on
the rates so specified” In the contract, It
the contract specifies a regular rate of
$1.00, and an overtime rate of $1,60 and
guaraniees pay for 50 hours, the amount
of the guaranty must be $56, il it Is to be
hased on the rates so specified, A guata
anty of 878 in such a sttuation would not,
obvlously, ba based on the rates speoified
in the contract.

Moreover, a contract which provides
& verlely of different rates for shift dif-
ferentlals, arduous or hazardous work,
stand-by tlmne, piece-rete incentive ho-
nuses, commisaions or the like in addltion
to u specified regular rate and a specifled
overtime rate with a guaranty of pay of,
say, $75 from all sources would not qual-
ify under this section, since the guaranty
of pay in such a case Is not based on
the regular and overtime rates specified
in the contract.

g "Approval” of contracis under sec-
tiong 7 (). There is no requlrement that
# contract, to qualify under section 7 (e},
must be approved by the Administrator.
The question of whether a contract
which purporis to quzlify an employee
for exemption under section 7 (e) meets
the requirements s & matter for deter-
mination by the courts, This determi-
nation will in all cases depend not merecly
on the wording of the contract but upon
the actusl practice of the parties there-
under. It will turn on the guestion of
whether the duties of the employee in -
fact necessitate irregular hours, whether
the rate specified in the contrhet is a
“regular rate-—that is, whether it was
dasigned to be actually operative in de-
fermining thie employee's compensa-
tion—whether the contract was enterew
into in good faith, whether the guaranty
of pay is in fact based on the reenlar
and overiime rates specified in the con-
tract. While the Administrator does
have the authority to issue an advisory
opinion as to whether or not a pay &r-
rangement accords with the reguire-
ments of section 7 {e} he can do so only
if he has knowledge of these facts.
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As s pulde to employers, {6 may be
helplul to describe a fact sltuation in
which the making of o guaranteed salary
confroct would be approprinte and to
set Torth the terms of a contract which
would comply, in the circumstances de=
seribed, with the provisions of section
7 {(e), Exawmple: An employee is em-
ployed as oo insurance claims adjuster;
because of the fact that he must visit
clalmants and witnesses at their c¢on-
venience, it is impossible for him or his
employer to control the hours which he
must work to perform his duties. During
the past six months his hours of work
have varied from a 1ow of 30 lours to o
high of 58 hours. ‘His average workweek
for the period was 48 hours. In about
80 percent of the workweeks he worked
less than 52 hours. It s expected that
his hours of work will continue to follow
this pattern. The partles agree upon a
regular rate of $1.30 per hrour, In order
to provide for the employee the security
of a regular weekly income the parties
further agrea to enter Into a contract
which provides & weekly gusranty of pay.
A guaranty of pay for a workweek somes
where between 48 hours (hls average
week) and 52 would be reasonabie. In
the clrcumstances described, the follow=
ing contract would be nppropriate.

Tiie X company hereby agrees to em-
ploy John Doe es & clalms sdjuster at
# regulne hourly rato of pay of $1.30 por
hour for tho first 40 hours in ony work-
week and at the rate of 31,95 par hour
for all houry Iln eXcess of 40 in any works
weck, with the guarantee that Johm Poo
will recelve, In any week In which he
performs any work for the company,
the sum of $71.50 as total compensa~
tion, for all work performed up {o and
including 50 hours in suchi workweck,

The foregolng is merely an example
and nothing herein ks intended to Imply
that contracts which differ from the ex-
ample will not meet the requirements of
section 7 (e},

§ 718,19 Computing overtime pay on
the rate, anplicable to the type of work
performed in overtime hours (see. 7 (f)
1) and (2)—(a) The statutory provi-
sionts. Sections 7 (D) (1) oand (2) of the
aet provige:

Mo employer shall be deemed to have vio-
1ated subsectlen {n) by employing any em-
plojee for a workweek In excess Of foity
hours If, pursuant to an ogreement or un-
dersianding arrived at between the employer
nnd the employee befors performante of the
work, the amount pald to the employee for
the nuraber of hours worked by him in such
workweelt in excess of forty hours—

(1) In the case of an employee employed
at plece rates, 15 computed at plece rates not
1ess than one and ¢ne-half times the Wona
fide plece rates applicable to the Satne wWork
when performed during nonovertime hours;

or

(2) In the case of an employee perform-
ing two or more kinds of work for which
different hourly or plece rates have heen es«
tanlished, 1s computed ot rates not less than
one and cne-half times such bona fAda Totes
gpplicable to the same work when performed
during nonovertlms bouwrs; * * *

and If (1} the employee’s everage howurly
earnings for the workweek ¢xclusive of poy-
ments deserlbed In paragraphs (1) through
{7) of subsectlon (d) nre not Iess than the
minimum hourly rate required by applicable
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law, and (i) extra overtlme compensation
18 properly computed and pald on other forms
of additlonal pay regiitred to be Intiuded in
computing the regular rate.

The purpose of these provisions is to
nrovide an exception from the reguire-
ment of computing overtime pay at time
and one-half the regular rate for hours
worked after 40 in the workweek and to
allow, uhder specified conditions, a
simpler method of computing overtime
pay for emplovees paid on the basis of
8 plece rete, or at a variety of howly
rates or plece rates, or a combination
thereof. This provision is not designed
to exclude any group of employers from
the overtime benefits of the act. The
intent of the provision is merely to sim-
plify the method of computation while
insuring the receipt by the affected em-
ployees of substantially the same amonnt
of overilme cornpensation

Pirst. in order to insure that the
method of computing overtime pay per-
mitted in this seciion will not in any
clrcumstances be selzed upon as a device
for avolding payment of the mintmum
wage due for each hour, the requirement
must first be met that the employee’s
average houtly earninigs for the work-
week (excluslve of overtime pay and of
ali other pay which is excluded from
the regular rate) are not less than the
minitaum, Tlils regulrement Insures
that tho cmployer ennnot pay submini=
mum nenovertime rates with a view to
oftscttine part of the compenseailon
earned during the overtime hours against
the minimum wage diae for the workweels,

Second, In order to Insure thai the
method of computing overtime pay per-
mitted in this seciion will not be used
to clrcumvent or avoeld the payment of
proper overtime compensetlon due on
othier sums pald to employees, such as
bonuses which are yart of the regular
rate, the section requires that extrs over-
time compensation must be properly
cumputed ané paid on other forms of
additional pay required to be included
in computing the regular rate.

(by Pieceworkers. Under thls section

an employze who is patd on the basis .

of & plece rate for the work performed
during nonovertime hours, may agree
with his employer in edvance of the per-
formance of the work that he shall be
pald at the rate gf time and one-half
this plece rate for each piece produced
auring the overtime hours. No additional
overtime pay will be due under the act
provided that the general conditions dis-
cussed in paragraph (a) of this section
are met and:

(1) The picce rate is a bona fide rate;

(2) The overtime hours for which the
overtime rate is paid qualify as overtime
hours under section T (@ (5), {6), or
)

(3 The number of overtime hours for
which time and oae-haif the piece rate
js paid eguals or exceeds the number of
hours wotrked in excess of 40 in the work-
weel: and

{4) The compensation paid for the
overtime hours is at least equal 1o time
and one-half the minimum rate (51125
per hour} for the total number of hours
worked in excess of 40,
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< The picce rate will be regarded as
hona fide if it is the rate actually paid
for work performed during the nonover-
time hours and if it is sufcient Lo yicld
&t l.ast the minimum wage per hour,

If a pleceworker works at two or more
kinds of weork [or which different straight.
time piece rates have been csiablished,
and if by agreement he is paid at time
and one-lilf whichever straight time
piece rate is applicable to the work per-
formed during the overtime huurs, such
piece rate or rates must meet all the
tests set forth in thls paragraph and
the general tests set forth in paragraph
(a} of this section in order -to satisfy
the overtime requirements of the act
under section 7 ().

{¢} Hourly workers employed at {wo
nr qore jobs, Under section T (f) (2>
& arntavee who performs two or more
different kinds of work, for which dif-
ferent straight time hourly rates are
established, may agree with his employer
in advance of the performance of the
work that he will be paid durlog overtime
hours time and one-half the rate
established for the type of work he is
performine durlng such hours. Wo ad-
ditlonal overtlme pay will be due under
the act previded that the gemernl re-
guirements set forth In paragraph (ad
of this scetlon are met and:

{1) The howrly rato upon which the
ovfrtime rato is bascd 15 o bonn fldo
rate;

(2) The overtie hours for which the
overtime rate is pald qualify oz ovesr-
time hours under section T (d) (5}, (6)
or (P and

(3) The number of overtime hours
for which the overtime rate is pald
equals or exceeds the number of hotrs
warked In excess of 40 In the workweek.

An hourly vate wiil be regarded as o
bonn flde yate for a particular kind of
work if 1t Is equal to or ereater than the
minfinwm and 1f {t 1s the rate actually
paid for such work whenh performe:d dur-
ing the nonovertime hours.

ul) Combined hourly rates and picce
raies. Where an employee works at a
combination of hourly and plece rates,
the payment of time and one-half the
houriy or piece rate applicable to the
type of work being performed during the
overtime hours will meet the overtime
requirements of the act If the provisions
concerning piece rates (as discussed in
paragraph (b of this section) and those
concerning hourly rates (as discussed in
paracraph (¢) of this section) are re-
spectiveiy mcet,

(e} Offset hour for hour. Where gover-
time rates are paid pursuant to statute or
contract for hours in eXcess of 8 in a day
or 49 ir a week or in eXcess of the em-
ployees’ normal working hours or regu-
lar working hours (as under section 7
(d) «6)), or pursuant to an applicable
employment agreement for work outside
of the hours established in good Faith by
the arreement as thz basic, normal or
recular workday (nol eXcevding 8 hours)
or workweek (not exceeding 40 hours}
(under section 7 (d) {7)), the require-
ments of section 7 (£} (1) and T (i) (2)
will be met if the number of such hours
during which overtime rates were pald
equals or exceeds the number of hours
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* worked In excess of 40 In the workweek,
It is ot necessary te dotermine whether
the total amount of compensation pold
for such hours equals ot cxcoecds the
amount of comnensation which would Lo
dne at the applicible rales for work por=
formed daring the honrs after the Jor-
tieth in may workweek,

B 710,20 Compuling ovpcrfime pay ot
an “established” rete {sce. 7 () (3)),
Section T (5 4} of the ack proviies:

{1} No craployer sliall be deemad {o hinve
violated subsectlon {(a} by coaploylng any
employee Tor n workweek In oxcesa of forty
nours i, pursunit to an pgrecmient or wn-
deratardiag arrived a¢ between thoe employer
andl the employeo befovp porfornenss of the
wotk, the amotint pald to an employce for
the numbier of honra worked by him Lo sveh
workwoek Jv exccss of forty houra * = *

(9% Ts compmied Ak n vato atob Yesa than
oune and one-hald ties the rato establishod
by such hgreement or nndarstanding a8 the
basta rote to be need in computing overtime
vompenantion thereuwder: Provided, Thot
tha rate 8o estobitshed shall hs authorived
by regulation by thw Adminiatrator as being
substantinlly cgubvalent to tho navernge
howtly eorninga of the employon, exeluslve
of overtime premivins, in the portlcular work
over A representiative pertod of tlme;
snd it (1) the employess average hourly
sarnings for the workwosk oxelusive of pay-
ments descrived In parngraphy (1) through
{'7) of subsectlon {d4) are not lesy than the
minimurs hourly rate vequired by appiicable
aw, and {11) extra overtlme compensation
= properiy computod and pald on other forms
of acdditiona) pay required to be included In
computing the regulnr rate.

Regulations tssued pursuant to this
section will be published In the PERRAAL
Renister as Part 549 of this chapier,
Payments made n conformance with
the regulations in this part satisfy the
overtime requirements of the act,

PAY PLANS WHICH CIRCUMVENT THE ACT

2 778.21 Ariificial reguler rafes, Sioce
the term “regular rate” is defined to in-
clude all remuneration for employment
(except statutory exclusions) whether
derived from hourly rates, pleee raies,
production bonuses or other sourees, tha
overtime provisions of the act eannot be
avolded by setting an ertificlally low
hourly rate upon which overiime pay Is
to be bazed and meking vp the addi-
tional compensation due to employees by
other means. The established hourly
rate iz the “regular rate" {0 an em-
ployee only i the hourly carnings ars the
sola source of his compensation, Pay-

ment for overtime on the basls of ar.

avtificial “regular™ rate will not result in
compllance with the overtime provisions
of the act,

It may be helpiul to descri®: s fow
schemes thas have heen attempted and
to indicate the pitfalls inherent in the
ndoption of such schemies, The device
of the varving rate which decreases as
the jength of the workweek Increascs has
alrendy been discussed in § 7789 () (6).
It might Lo well, however, to re-emphae-
alee that the hourly rate pald for the
identlcal work during the hours in ex«
cess of 40 ¢annot be lower than the rate
paid for the first 40 hours mor can the
hourly rate vary from week to week in-
versely with the lengih of the workweek,

RULES AND REGULATIONS

It has been polnted oub thot, oRcept Jn
1 ted slbunttons wider contracts which
qualify undor seotion 7 (e, it 1s not pos«
sible for an cmployer lawlully to npree
with his employees that they wilt vecotve
the samo total sum, commiising hoth
straleht time and overlimo compensn-
tion, in all weeks without regard fo thoe
numhber of avortime hours (f nhy)
worked In eny workweek, The resath
cannot Be achileved Ly the payme.at of
n fixed salary or by the payment of o
lump swm for overtime or by any other
methord or dovice.

Wheve tho cnnloyeo is hived nt o low
hourly rate swpplemented by facilitics
furnished by ilte employer, bonusey
{obher than those eXeltitded under seelion
T (d)}, commisslong, pay ostensibly (hit
not netually’ made for idle hours, or tho
like, his regular rats 1s not the hourly
rite but Is tho rate determined by divid-
{np nis total compenzation from all thesa
sources fn any workweck by tho bhuraber
of hovrs worked In the week. Payment
of overtime compensation based on the
hourly rnte alomo in sweh a sitnation
would not imeet ihe overtlme requite-
ments of tho got.

One scheme to evade the full penalty
of the aot was that of seiting rn nybt-
trary low hourly rnte upon which over=-
time compensation at titme and one-half
would be computed for ail houra worked
In oXcess of 40; coupled with this ar-
rangement was & guarantes that it the
employee’s siraight Hme and overtime
compensation, based on this rate, fell
shott, In any week, of the compensation
that would he due on a plece rate basis
of x cenls per plece, the employee would
be pald en the plece rate basls instead,
‘The hourly rate was set 50 low thai 1t
never (or seldom) was operative, This
scheme was found by the Supreme Court
to be violativa of the overtime provistons
of the ach in the case of Walling w.
Youngerman-Reynolds Hacdwood Co.,
825 1. 8, 427, The reguler rate of the
employee itvolved wos found to he the
Quotient of total plece rate earnings paid
in any week divided by the total hours
worked in such week,

The scheme is no better if the em-~
ployer ngrees 1o pay siraight time and
overtime compensation on the arbitrary
hourly rates and te make up the dif-
ference between this {otal sum nnd the
plecz-rate toial in the form of a honus
to each employee™

$718.32 The “split-day” plan. An-
other device designed o evade the over-
time requirements of the act was & plan
known as the “Pozon" or “splt-day™
plan. Under this plan the normal or
regular workday s artificlally divided
Into {wo portlons one of which Is npr-
bitraxily Inbeled ihe “stradght time”
portion of tho day and the other the
“overtime” portion. Under such a plan,
an cmployee whe would ordinarlly comas
mand an hourly rate of pny well in ex-
cess of the minimum for his work i
assigned a low hourly rate (often the
mindmum) for tlte firsk howr {or the Arst
2 or 4 hottrs} of each day. This rate

H For furiher dissuselon of the refinenients
of this plan see § 970023,
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is deslennled as the yvemular rate: timo
atid one=haif such rate is pald for eacli
ndditional hour worked during the werk-
day. ‘Thus, for example. un employee Is
arbitravily assigned on hourly rate of
5100 por hour wador o contract which
provldes for the paymient of so-enbled
Yoyertime” for all howrs In eXxcoss of d
pet day, Thas, for the normal or regg-
wlnr B-hour day 1he employse would
reeeive $4 for he first 4 hows nnd $0
for the remaining 4 hours: ¢ tatal of
810 for 8 hours. (Thiz t3 cxoetly what
ho wottld yecelvo at the slealpgbi-time
rate of $L2856 per hour,) Qn tho sixth
B-lwour day the cmployeo likewlse jo-
ceives $10 and the employey clnits o
owe no addittonal overtimie pny under
the statute slnco he has nlrondy com-
pensated tho employec at “overtitne”
rates for 20 hours of the warkweck,
Buch o divislon of the noymnl G-hour
workdny inio 4 stradaht-time howrs and
4 ovexrtime hours Iy purely fictitlous. Tho
employee 15 not pold at the rate of §1.00
an hour and the alleged overtime rato of
3150 per hour is not paid for overtimo
work., It s nob genred either to hours
“in execss of tho employes’s normal
working howrs or regulsr working hours”
(seotion 7 ¢d) (8)) or for work “"ountside
of the hours established in good faith
* % % asthe basle, normal of regular
workday” (seetion 7 (d) (7)) and it con-
not therefore quatify ns an overtlme rate,
The regular rate of pay of the employeo
in this situktion is 31,26 per hour pnd he
1s owed auditional overtime compensa-
tion, based on this rate, for all hovrs In
excess of 40. ‘This rule was settled by
the Supretse Courd in the case of Walling
v. Helmerich & Payne, 323 U, 8, 57, and
Its validity has been re-emphasized by
the definition of the term “reguiar rate*
1o sectloi 7 <d) of the act 45 amended.

$779.23 Pseudo-bonuses—in) Artif-
<lally tabeling part of the regular wages
@ “bonus.” The term *bonus® Is properly
applied to & sum which is paid 25 an addi.
tion to total wages, usually becatse of ex.
tra effort of one kind or another, or as
& rewerd for loyal service or as o pift,
The term I3 tmproperly applied if it i
usced to designate o portlon of reculay
wages which the employee 13 entitled to
recelve under his regular wage contract,

For example, if an employer has agreed
to pay an employee $60.00 a week with-
out regard %o the number of hours
worked, the regular rate of pry of the
employeée i3 determined each week hy
dividing the $50.00 salary by the humber
of hour's worked In the week., The situn-
tion Is not gliered if the employar contin-
ues to pay the employee the sarne $50.00
each weelt bot arbibrarily brenks the sut
dowit inte woages for the fivst 40 hours
ob an hourly rate of 75 cents an hour,
overtimo compensaiion at 81,125 per
hour nnd Inbels the balance o “"boins"
(which will vary from weck to week, bo-
coming smalier as the how's Increase and
vinlshlog entirely in any week in which
the employee works 573 hours or more),
The sttuation is In no wny bettered it the
eyployer, standing by the logle of his
Iahels, proceeds to compule and pry over-
time compensation due on this “bonug”
by provathig it back over the hows of
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the workweek, Overtime compensation
s still hot been properly computed for
{his employee at his regular rate.

An illustration of how the plan works
over 5 threec-week period may serve to
illustrate this principle more clearly:

In the first week the ecmployee works 40
nhiours and recelves $50.60. The books show
he has recelved $30.00 {40 hours X 76 cents an
hour) as wages and $20.00 ns bonus. No
overtimie has been worked so ho overtime
compensation s due,

In the second week he works §0 hours and
rveceives £50.00. The bhooks show he has re-
celved $30.00 for the firsk 40 hours and $11.25
(10 hours x#1.125 an hour) for the I0 hours
over 40, ar o total of 841.25 as wages, and the
boalance as & bonus of $8.75. Overtime come
pensation 1s then computec by the employer
by dividing $8.75 by 50 hours to discover the
average hourly increase resulting Irom the
ponuts—18 cents per hour—and haif this
rate is pald for the 10 overtime hours—$1.80.
This Is improper. The employee's regular
rate in thiz week Is $1.00 per hour. He i3
owed $55.00, not 351.80.

In the third week the employee works 65
hours and 15 pald $50.00, The books show
that the employee received $30.00 for the first
40 hours nand $16.88 (15 hoursX $1.125 pev
hour) for the 15 hours over 40, or & total of
$46.88, and the balance as a bonus of $3.22,
Overtime pay due on the ‘‘bonus” is found
to be 45 cents. This is improper, The em-
ployee's regular rate in this week is 81 cents
and he {s owned $56.82, not $60.45.

Similar schemes have been devised for
piece-raie employees. The method isthe
same. An employee Is assighed an arbi-
trary hourly rate {usually the minimum)
and it is agreed that his straight-time
and overtime earnings will he computed
on this rate but that if these earnings deo
not amount to the sum he would have
earned had his earnines been computed
onh a piece-rate basis of “X” cents per
piece, he will he paid the difference as
a “bonus”. This subterfuge does not
serve to conceal the fact that this em-
ployee is actually compensated on a
plece-rate basls, that there is no bonus
and that his regular rate is the guotient
of piece-rate earnings divided by hours
worked.®

The general rule may be stated that
whenever the employee is guaranteed a
fixed or determinable suin as his wages
each week, no part of this sumn is a true
bonus and the rules for determining over-
time due on bonuses do not apply.

(h) Pseudo “perceniape bonises”,
The device does not improve when it be-
comes more complex, If no true bonus
in a fiat sum amount can be legitimately
separated out of the employee's waeges,
certainty no bonus in the form of a per-
centage or tofal earnings can be so de-
rived. Yet some employers, seeking to
evade the overtime requirement of the
act entirely while apparently complying
with every requirement, have devised
schenies of this kind. Like the employer
described in the preceding subsection,
such an employer pays his employee $50
a week without regard to the number of
hours worked. He also sets up a fic-
titious regular rate of 73 cents an hour.
In a week in which the employee works 50
hours his records show the following:

= 8ee Walling v. Youngermesn-Reynolds
Hardwoed Co. 325 U, S, 419, where this scneme
was struck down by ihe Supreine Court.

FEDERAL REGISTER

(The material in brackets does not usually
appear in the Anal records) :

Stralght time for 40 hours @ 7T5¢ an

hour-.. 30.00
Overtimo for 10 howrs @ 311256 an
hour.
' 41, 25
[850—541.25=48.75, total amount to
be distributed as a bonus. $8.76/
| $41.25==21.2%]
Percentage of total eornings honus @
21.29; of B B0 e B. 75
Total_ §0. 00

Obviously this employee can no more
be said to be receiving proper overtlme
than the empioyee in the previous eX-
ample. This employee’s regular rate in
this week is $1.00 per hour and he is
owed a total of $55 for the week.

No better claim of compliance ¢an be
made by an employer who arbitrarily
pieces out 2 bonus from all or a part of
group wages. The scheme tends to be
more complex, but the principle is the
same and the same results follow.

One relatively simple example of such
a scheme is the following:

Two employee2 are hired as salesmen on
an hourly-rate-plus-commission basis. Bach
1s hired at the rate of $1.00 an hour for the
first 40 houra and §1.50 an hour for over-
time snd, in addition, 1& entitled to & share
in commissions earned by each af the rate
of one percent of ssles. In & given weck
one employes works 40 hours and the othor
works 50, Together they seil $950 worth of
merchandise and are thus entitled to 3250
as commissions. In order to avold payment

‘of overtime on the commisstons, the ems-

ployer decldes to distribute the §9.560 fn the
form of a percentage of total earnings, The
total wages of the two employess is $55.00
in the particutar week, The £E2.50 commis-
stons represent 10 percent of thls figure,
The emplover thercfore pays a 10-percent
“bonus” to each employee oh his total earn-
ings. One recelves $4.00 as bonus, the other
$5.50. The employer olaims that no addi-
tional overtime i3 due because the “bonus™
was a percentage of total earnings and the
percentage was determined before the
amount due any individual employes had
been determined,

If the commissions were g bonus at all,
the method of distribution might he
proper. But a honus, as has been stated,
is a sum paid in addition to regulax
wages and not as a part of such wages.
The employees have confracted to work
on a wage-plis-group-commnission -basis,
No extra pay—aover and above the con-
tract wage—is involved. As a regular
part of their duties, the employees make
sales and regularly receive a one-percent
commission on the amount of the sale,
Moreover, since the employees are owed
the commissions in an amount related
ohly to the amount of total sales and
without regard to the number of hours
worked, no part of such commissions is
paid as overtime compensation.

In the example just given the emplover
sought only to relieve himself of the
burden of paying proper overtime on
part of the wages. The example must
grow more coniplex but the principle does
not change when the employer secks
to relieve himself of the entire burden of
overtime by a fictitious division of reg-
ular group wages into hourly earnings
and “bonus.” This scheme is usually
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tried with respect to employees who work
solcly o1t a froup piece rate or froul CoMmMe-
mission basis. For simplicity we will
assume that the tivo employees in the
previous example receive no base hourly
rate but are working solely on a commis-
sion basis-—11 percent of total sales, In
order for the scheme to function the em-
ployer must provide a minimum howrly
guarantee. The minimum rate of 75
cents is best suited to his purpose for it
provides the greatest leeway as to the
number of hours that may be worked
without payment of any additional over-
time compensation whatever, but purely
for simplicity in computation, the rate of
$1.00 will be used in this exampie. In a
week in which the total sales amount to
$950 the two employees are together en~
titled to $£104.50 (11%:). They will re-
ceive this amouni regardless of the
number of hours they have worked indi-
viduzily or coliectively. If they work the
same humber of hours each will get
half—$52.35. This would he true
whether the hours worked by each were
40, 43, 45 or 48 hours. Only the book-
keeping is altered. If each works 40
hours the record will show for each:

Wages @ $1.00 per hour. e #40. 00
Bonus 12. 25
Total. e B2. 28

If each works 45 hours, the record will
show:

Wages @ $1 per hout for 40 hours___ $40. 00
Overtime pay @ $1.50 per hour for

5 hours__ 7.50

Bonus & 10<% of total earnings (109
of $47.50)____ - 4.75
Total 52. 25

The total amount earned by each em~
plovee is exactly the same in each of the
two weells because it is determined not
by the hours he works nor by the estab-
lished rate but oniy by two unrelated
factors: the total amount of sales and
the relation between his hours of work
and those of the othter employees;—not
the total hours worked hy either or both
but merely the ratio of the two,

“This will become apparent if we look
at a workweek in which one wWorks 40
hours and