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STATEMENT REGARDING AMICI CURIAE1 

Amici curiae are leading securities scholars and former senior officials of the 

U.S. Securities and Exchange Commission (the “Commission” or “SEC”).  Most of 

the amici have been intimately involved in furthering the objectives of federal 

securities law for decades and have extensive experience regarding the 

Commission’s regulatory functions, the proxy solicitation process, and regulation of 

proxy advisory firms.  And all of the amici have assisted, either directly or through 

academic research and writings, the Commission’s fidelity to its obligations under 

the Administrative Procedure Act (the “APA”).  

Amici are the following individuals2: 

• Joseph A. Grundfest – Commissioner of the SEC (1985-1990); 

currently The William A. Franke Professor of Law and Business 

(emeritus), Stanford Law School, and Senior Faculty of the Rock 

Center on Corporate Governance at Stanford University 

 
1 This brief is submitted under Federal Rule of Appellate Procedure 29(a) with the 
consent of all parties.  Amici certify that no party’s counsel authored this brief in 
whole or in part; no party or party’s counsel contributed money intended to fund the 
preparation or submission of this brief; and no person other than amici and their 
counsel contributed money intended to fund this brief. 
2 The views of the amici curiae expressed here do not necessarily reflect the views 
of the institutions with which they are or have been affiliated.  The names of 
institutions are included for identification only. 
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• Tao Li – Bank of America Assistant Professor of Finance, the 

University of Florida Warrington College of Business; former Assistant 

Professor of Finance, Warwick Business School; former consultant, 

L.E.K. Consulting; former consultant, Deutsche Bank 

• Simon Lorne – Vice Chairman and Chief Legal Officer, Millennium 

Management LLC; General Counsel of the SEC (1993-1996); member 

and former Chairman of the Board of Directors of the Alternative 

Investment Management Association (AIMA); former partner, 

Munger, Tolles & Olson LLP; former faculty member, the University 

of Pennsylvania Law School, the University of Southern California 

Law School, the NYU Law School, and the Stern School of Business 

at NYU; former co-director, Stanford Law School Directors’ College; 

Adjunct Professor of Law at the University of Texas School of Law 

• Paul Rose – Robert J. Watkins/Procter & Gamble Professor of Law and 

Director, Law, Finance & Governance at The Ohio State University 

Moritz College of Law; Senior Legal Consultant in the World Bank 

Group’s Finance, Competitiveness, & Innovation Global Practice; 

former law clerk in the SEC Office of Mergers & Acquisitions, 

Division of Corporate Finance 
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• J.W. Verret – Associate Professor of Law, Antonin Scalia Law School 

at George Mason University; member of the SEC’s Investor Advisory 

Committee; former Chief Economist and Senior Counsel to the U.S. 

House Committee on Financial Services 

• Andrew N. Vollmer – Senior Affiliated Scholar, Mercatus Center at 

George Mason University; former Professor of Law, General Faculty, 

University of Virginia School of Law; former Deputy General Counsel 

of the SEC; former partner in the securities enforcement group of 

Wilmer Cutler Pickering Hale and Dorr LLP 

Amici include former SEC officials who worked at the agency in both 

Democratic and Republican administrations.  Many of the amici participated in the 

SEC’s rulemaking efforts that are the subject of this litigation. 

The positions taken in this brief are those of the amici alone and should not 

be attributed to any institution with which the amici are or have been affiliated.  

SUMMARY OF ARGUMENT 

After more than a decade of bipartisan effort that spanned multiple 

presidential administrations, the Commission issued a rule in September 2020 (the 

“2020 Rule”) to address widespread concerns about the lack of accuracy and 

transparency in the U.S. proxy advisory system.  The 2020 Rule, which required 

proxy advisory firms to disclose conflicts of interest and to provide companies that 
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are the subject of the proxy advisory firms’ reports with an opportunity to comment 

on recommendations, was the product of numerous public meetings, hundreds of 

public comments, and extensive analysis by the agency. 

Before the 2020 Rule took effect, however, a new majority of Commissioners 

abruptly changed course.  In June 2021, the Commission indicated that it would not 

enforce the 2020 Rule.  That refusal to enforce the 2020 Rule has now been ruled 

improper.  See NAM v. SEC, No. MO:21-CV-183-DC (W.D. Tex., Sept. 28, 2022), 

Order Granting Mot. for Summary Judgment (Dkt. 47), available at https://

documents.nam.org/law/order_granting_nam_msj.pdf.  The Commission then 

hastily issued a new rule that no longer required proxy advisory firms to show their 

advice to subject companies or to let their clients know if those companies identified 

any inaccuracies in that advice.   

The Commission did not point to any changed circumstances to justify that 

radically different course of action—indeed, by definition the Commission could not 

have done so, since the original rule was never allowed to take effect.  And the 

district court’s conclusion that the Commission’s reversal was merely a “change in 

the SEC’s policy preference,” Memorandum Opinion, R. 74, Page ID # 2042, 

ignores that the Commission made findings of fact that expressly contradicted its 

previous findings without explanation—in direct violation of the APA.  See FCC v. 

Fox Television Stations, Inc., 556 U.S. 502, 516 (2009) (when an agency departs 
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from a prior policy, “a reasoned explanation is needed for disregarding facts and 

circumstances that underlay or were engendered by the prior policy”). 

In addition, the procedures the Commission used in adopting the new rule 

were patently flawed.  The agency based its policy reversal on little more than a 

closed meeting with opponents of the 2020 Rule and a truncated 30-day comment 

period that coincided with the year-end holiday season.  The district court ruled that 

this admittedly “troubling” comment period was nevertheless sufficient because the 

interested parties were already “well-prepared to comment quickly and effectively 

on any proposed rollback” of the 2020 Rule.  Memorandum Opinion, R. 74, Page ID 

# 2028.  But the court’s conclusion is belied by the fact that the comments submitted 

in 2022 were a mere fraction of the comments the Commission received regarding 

the proposed 2020 Rule.  Regardless of how informed the interested parties may 

have been regarding the 2020 Rule, the compressed 30-day comment period in late 

2021 failed to comply with the APA’s requirement that agencies “give interested 

persons an opportunity to participate in the rule making” by permitting them 

sufficient time to weigh in on proposed agency actions.  5 U.S.C. § 553(c); see Rural 

Cellular Ass’n v. FCC, 588 F.3d 1095, 1101 (D.C. Cir. 2009) (under the APA, the 

“opportunity for comment must be a meaningful opportunity”). 

In short, although administrative agencies have the right to take account of 

changed circumstances that affect the viability of a previously adopted rule, an 
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agency that changes its position must provide a sufficient explanation for that 

change, and the agency must give the public a meaningful opportunity to comment 

before executing the change.  See, e.g., Fox, 556 U.S. at 515; Rural Cellular Ass’n, 

588 F.3d at 1101.  The Commission failed to comply with those obligations when it 

replaced the 2020 Rule with a new rule (“the 2022 Rule”).  Accordingly, amici 

respectfully submit that the Court should reverse the judgment of the district court 

with instructions to vacate the 2022 Rule. 

ARGUMENT 

I. The 2020 Rule Was the Product of a Decade of Extensive Bipartisan 
Study and Effort 

The 2020 Rule involved an extraordinary amount of study and consultation 

with the public, over the course of a full decade.  That effort spanned the Obama and 

Trump administrations and involved extensive input from the proxy advisory firms, 

the companies to which those firms provide advice, and scores of other interested 

parties, including many of the amici.  The most salient events of that period, 

culminating in the issuance of the 2020 Rule in September 2020, include: 

1.  The 2010 Concept Release.  In July 2010, the Commission responded to 

widespread concerns regarding the U.S. proxy voting system by commencing its first 

“comprehensive review of the proxy voting infrastructure” in nearly three decades.  

Chairman Mary L. Schapiro, Opening Statement at the SEC Open Meeting (July 14, 

2010), available at https://www.sec.gov/news/speech/2010/spch071410mls.htm.  
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The Commission began by issuing a concept release that sought public comment on 

“whether the U.S. proxy system as a whole operates with the accuracy, reliability, 

transparency, accountability, and integrity that shareholders and issuers should 

rightfully expect.”  Concept Release on the U.S. Proxy System, Secs. Exch. Act Rel. 

No. 34-62495 (July 14, 2010), available at https://www.sec.gov/rules/concept/

2010/34-62495.pdf.  

The concept release was an extensively researched 80-page document that 

analyzed a host of issues affecting the “accuracy, transparency, and efficiency” of 

the proxy voting process and requested public comment on over 40 questions bearing 

on those issues.  Id.  That release generated over 300 comments from individual 

investors, companies, industry associations, proxy advisory firms, and other 

members of the public.  See Comments on Concept Release on the U.S. Proxy 

System, Release No. 34-62495, File No. S7-14-10, available at https://www.sec.gov/

comments/s7-14-10/s71410.shtml.  Commenters included Institutional Shareholder 

Services (ISS) and Glass Lewis, which together control over 90% of the proxy 

advisory market.  See Exemptions from the Proxy Rules for Proxy Voting Advice, 85 

Fed. Reg. 55,082, 55,127 n.517 (Sept. 3, 2020), available at https://www.

sec.gov/rules/final/2020/34-89372.pdf. 

2.  The 2013 Proxy Advisory Firm Roundtable.  In 2013, the Commission 

announced a roundtable to discuss “issues identified in the Commission’s 2010 
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concept release on the U.S. proxy voting system.”  SEC Announces Agenda, 

Panelists for Roundtable on Proxy Advisory Services (Nov. 27, 2013), available at 

https://www.sec.gov/news/press-release/2013-253. 

In December 2013, all five Commissioners and seventeen additional panel 

members participated in a multi-hour in-person discussion.  See Proxy Advisory 

Services Roundtable, available at https://www.sec.gov/spotlight/proxy-advisory-

services.shtml; Transcript, Proxy Advisory Firms Roundtable (Dec. 5, 2013).  “The 

Roundtable brought together a full spectrum of proxy voting participants—

institutional investors, proxy advisers and issuers, as well as an expert from 

academia—for a thoughtful discussion of issues relating to proxy advisory services.”  

Institutional Shareholder Services, Letter to SEC on Proxy Advisory Firm 

Roundtable (Mar. 5, 2014). 

The roundtable also spurred over a dozen substantive, written public 

comments to the agency about issues surrounding the proxy voting system.  Among 

the commenters were members of Congress, industry associations, and leading 

proxy advisory firms.  See Comments on Proxy Advisory Firm Roundtable, Release 

No. 34-70929, File No. 4-670, available at https://www.sec.gov/comments/4-670/4-

670.shtml; see also, e.g., Steve Womack et al., Letter to SEC on Proxy Advisory 

Firm Roundtable (Mar. 18, 2014) (letter from ten U.S. representatives expressing 
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“concerns with the conflicts of interest surrounding proxy advisory firms and the 

overreliance by market participants on these firms”). 

3.  The 2014 Staff Legal Bulletin.  In the wake of the roundtable, the 

Commission continued assessing proxy advisory issues.  In June 2014, the 

Commission’s Divisions of Investment Management and Corporation Finance 

issued a Staff Legal Bulletin that provided guidance on investment advisers’ proxy 

voting responsibilities and on the availability of, and requirements for, certain 

exemptions to the federal proxy rules on which proxy advisory firms had often 

relied.  Staff Legal Bulletin 20, Proxy Voting Responsibilities of Investment Advisers 

and Availability of Exemptions from the Proxy Rules for Proxy Advisory Firms (June 

30, 2014), available at https://www.sec.gov/investment/slb20-proxy-voting-

responsibilities-investment-advisers. 

4.  The 2018 Roundtable.  In July 2018, the Commission announced an “SEC 

Staff Roundtable on the Proxy Process” to discuss the information that had been 

gathered to date on proxy advisory issues and to assess the effects of “changes in our 

markets, technology, and how companies operate.”  Chairman Jay Clayton, 

Statement Announcing SEC Staff Roundtable on the Proxy Process, available at 

https://www.sec.gov/news/public-statement/statement-announcing-sec-staff-

roundtable-proxy-process. 
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The 2018 roundtable featured over 30 panelists, including professors, industry 

representatives, and the CEOs of Glass Lewis and ISS.  See SEC Announces Agenda, 

Panelists for Staff Roundtable on the Proxy Process (Nov. 8, 2018), available at 

https://www.sec.gov/news/press-release/2018-260; Transcript, Roundtable on the 

Proxy Process (Nov. 15, 2018), available at https://www.sec.gov/files/proxy-round-

table-transcript-111518.pdf.  Key discussion topics at the day-long roundtable 

included ways to improve the “accuracy, transparency, and efficiency of the proxy 

voting and solicitation system” and “steps . . . regulators [should] consider to 

facilitate such improvements.”  SEC Announces Agenda, Panelists for Staff 

Roundtable on the Proxy Process (Nov. 8, 2018).  In addition, the agency received 

310 written comments from private individuals, businesses, and professors.  See 

Comments on Statement Announcing SEC Staff Roundtable on the Proxy Process, 

File No. 4-725, available at https://www.sec.gov/comments/4-725/4-725.htm. 

5.  The 2019 Guidance and Interpretation.  In September 2019, the 

Commission issued an “interpretation and related guidance regarding the 

applicability of the federal proxy rules to proxy voting advice provided by proxy 

advisory firms.”  Commission Interpretation and Guidance Regarding the 

Applicability of the Proxy Rules to Proxy Voting Advice, Release No. 34-86721, 84 

Fed. Reg. 47,416 (Sept. 10, 2019).  In particular, the Commission noted that “proxy 

voting advice provided by a proxy advisory firm” generally “constitute[s] a 
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solicitation under the federal proxy rules.”  Id. at 47,417.  It also confirmed that 

Exchange Act Rule 14a-9 “app[lies] to proxy voting advice.”  Id. at 47,419.  The 

Commission noted that it had “carefully considered the feedback received” as a 

result of its public outreach efforts on issues related to the proxy process and stated 

that it was providing its interpretation and guidance “with the benefit of this 

extensive body of information, historical experience, and engagement.”  Id. at 

47,416. 

6.  The Proposed 2020 Rule.  Two months after providing the September 2019 

guidance, the Commission issued a notice of proposed rulemaking concerning the 

amendment of its proxy solicitation rules to encompass the voting advice issued by 

proxy advisory firms.  See Amendments to Exemptions from the Proxy Rules for 

Proxy Voting Advice, 84 Fed. Reg. 66,518 (Dec. 4, 2019) (the “Proposed 2020 

Rule”).  The Commission noted that the proposal was “focused on the accuracy and 

soundness of the information and methodologies used to formulate proxy voting 

advice businesses’ recommendations as well as potential conflicts of interest that 

may affect those recommendations.”  Id. at 66,520. 

The Proposed 2020 Rule featured 80 pages of detailed analysis, including an 

extensive economic analysis.  It requested public comments on that analysis and 

posed 63 specific questions for commenters to answer.  See 84 Fed. Reg. at 66,518; 

see also id. at 66,540-553. 
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The Commission provided a 60-day period for public comment on the 

Proposed 2020 Rule and received extensive comments during that period.  See id. at 

66,518.  All told, there were no fewer than 650 comments from industry leaders, 

individual and institutional investors, proxy advisory firms, and other interested 

parties.  See Comments on Proposed Rule:  Amendments to Exemptions from the 

Proxy Rules for Proxy Voting Advice, Release No. 34-87457; File No. S7-22-19, 

available at https://www.sec.gov/comments/s7-22-19/s72219.htm.3  In addition to 

considering those 650 comments, SEC officials participated in 84 separate meetings 

with members of the public regarding the Proposed 2020 Rule.  See Comments on 

Proposed Rule:  Amendments to Exemptions from the Proxy Rules for Proxy Voting 

Advice, Release No. 34-87457; File No. S7-22-19, Meetings with SEC Officials 

(listing meetings with representatives of, inter alia, pension funds, industry 

associations, stock exchanges, and proxy advisory firms), available at 

https://www.sec.gov/comments/s7-22-19/s72219.htm. 

 
3 Two amici here were among the commenters who supported the Proposed 2020 
Rule.  See J.W. Verret, Letter to SEC on Amendments to Exemptions from the Proxy 
Rules for Proxy Voting Advice (Jan. 22, 2020) (stating that the Proposed 2020 Rule 
was “in line with the SEC’s primary mandate to protect the retail investors of the 
United States”); Tao Li, Letter to SEC on Amendments to Exemptions from the 
Proxy Rules for Proxy Voting Advice (Jan. 30, 2020) (noting that the Proposed 2020 
Rule “makes positive strides” to address the “issue of conflicts of interest”). 
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7.  The Final 2020 Rule.  After over a decade of research, analysis, and public 

dialogue, the Commission issued the final 2020 Rule in September 2020.  

Exemptions from the Proxy Rules for Proxy Voting Advice, 85 Fed. Reg. 55,082 

(Sept. 3, 2020), available at https://www.sec.gov/rules/final/2020/34-89372.pdf.  

The 2020 Rule announced several modest reforms: 

• The 2020 Rule amended Rule 14a-1(1) to codify the Commission’s 

interpretation that proxy voting advice generally qualifies as a 

“solicitation” subject to the proxy rules.  85 Fed. Reg. at 55,091.   

• The 2020 Rule provided that proxy advisory firms could avoid the 

federal proxy rules’ disclosure and filing requirements if those firms (1) 

disclosed potential conflicts of interest; (2) provided companies about 

which they issued voting recommendations with access to the 

recommendations at the same time that the advisory firms’ clients 

received the recommendations; and (3) notified their clients of the 

subject companies’ responses.  See 85 Fed. Reg. at 55,098-99, 55,108-

109. 

• The 2020 Rule confirmed that proxy advisory firms are subject to the 

anti-fraud regulations governing all proxy solicitations.  It added Note 

(e) to Rule 14a-9, stating that the “failure to disclose material 

information regarding proxy voting advice . . . ‘such as the [proxy 
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advisory firm’s] methodology, sources of information, or conflicts of 

interest’” may constitute a misstatement under federal securities 

regulations.  85 Fed. Reg. at 55,121. 

The 2020 Rule was a carefully tailored measure that differed from the 

Proposed 2020 Rule in several substantial ways.  Those differences reflected the 

extensive comments that the agency received during the comment period from 

various interested parties.  For example, although the Proposed 2020 Rule would 

have required proxy advisory firms to provide drafts of their voting 

recommendations to the subject companies before distributing that advice to the 

proxy advisory firms’ clients, the 2020 Rule required only that proxy advisory firms 

make their voting advice available to subject companies and clients at the same time.  

See 85 Fed. Reg at 55,117.  In addition, although the Proposed 2020 Rule would 

have required proxy advisory firms to include the company’s written response to the 

proxy advisory firm’s recommendations alongside those recommendations, the 2020 

Rule merely required that proxy advisory firms alert their clients to any written 

response from the company in a timely manner before the relevant shareholder vote.  

Id. 

II. In Contrast, the 2022 Rule Involved Almost No Opportunity for Public 
Comment and No New Information-Gathering 

Despite a decade of effort and widespread public support, the 2020 Rule never 

took effect.  In June 2021—six months before the 2020 Rule’s effective date, see 85 
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Fed. Reg. at 55,122—a new Commission majority effectively rescinded the rule and 

replaced it with a different one.  See Gary Gensler, SEC Chairman, Statement on the 

Application of the Proxy Rules to Proxy Voting Advice (June 1, 2021), available at 

https://www.sec.gov/news/public-statement/gensler-proxy-2021-06-01; SEC 

Division of Corporation Finance, Statement on Compliance with the Commission’s 

2019 Interpretation and Guidance Regarding the Applicability of the Proxy Rules to 

Proxy Voting Advice and Amended Rule 14a-1(1), 14a-2(b), 14a-9 (June 1, 2021) 

(stating that the Division would “not recommend enforcement action to the 

Commission based on . . . the [2020 Rule] during the period in which the 

Commission [was] considering further regulatory action in this area”), available at 

https://www.sec.gov/news/public-statement/corp-fin-proxy-rules-2021-06-01; 

Motion for Abeyance, ISS Inc. v. SEC, No. 19-cv-3275, Dkt. 53 at 4 (D.D.C. June 1, 

2021). 

Shortly thereafter, the Commission’s staff held a closed-door meeting solely 

with groups that had opposed the 2020 Rule.  The Commission has never disclosed 

what occurred at that meeting, later stating only that “Chair Gensler and members 

of the Commission staff met with representatives from” twenty-one groups that 

“expressed general opposition” to the 2020 Rule based on perceived “concerns about 

the costs associated with the 2020 Final Rules . . . and the general lack of 
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corresponding investor protection-based benefits.”  Proxy Voting Advice, Release 

No. 93595 (Nov. 6, 2021), 86 Fed. Reg. 67,383, 67,385 n.24. 

In November 2021, the Commission issued a new proposed rule (the 

“Proposed 2022 Rule”) that eradicated several key reforms established in the 2020 

Rule.  See 86 Fed. Reg. at 67,384-385.  That proposed rule effectively rescinded the 

2020 Rule’s requirements that proxy advisory firms make their voting 

recommendations available to the companies that are the subject of those 

recommendations when the firms send those recommendations to clients and that 

those firms provide a means of informing their clients of the companies’ responses.  

See id.  The proposed rule also removed Note (e) to Rule 14a-9, which had clarified 

that failing to make certain disclosures in proxy voting advice could qualify as a 

misleading statement under the federal proxy rules.  See id. 

The Commission gave the public a mere 30 days to comment on the Proposed 

2022 Rule, see 86 Fed. Reg. at 67,383—a period that was half as long as the 

comment period underlying the 2020 Rule.  The 30-day comment period ran from 

November 26 to December 27, thus falling squarely within the year-end holiday 

season.  See id.  And it came “at a time when the Commission currently ha[d] 

comment periods open for nine different proposals, many of which also affect[ed] 

the same parties who wish[ed] to provide substantive input on” the Proposed 2022 
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Rule.  Representatives Bryan Steil and Bill Huizenga, Letter to SEC on Proxy Voting 

Advice Amendments (Feb. 2, 2022). 

Given the unnecessary constraints imposed by the Commission’s artificially 

short comment period, a number of commenters formally requested that the 

Commission extend the period to allow members of the public to weigh in on the 

Commission’s new proposal.  See, e.g., U.S. Chamber of Commerce’s Center for 

Capital Markets Competitiveness, Letter to SEC on Proxy Voting Advice 

Amendments (Nov. 30, 2021); American Securities Association, Letter to SEC on 

Proxy Voting Advice Amendments (Dec. 3, 2021).  The Commission never 

responded to those requests, and the comment period closed after 30 days.  

Not surprisingly, the public comments on the Proposed 2022 Rule were few, 

especially compared to the robust comments on the Proposed 2020 Rule.  The 

Commission received only 61 comments during the 30-day period.  See Comments 

on Proposed Rule:  Proxy Voting Advice, Release No. 34-93595; File No. S7-17-21, 

available at https://www.sec.gov/comments/s7-17-21/s71721.htm.  The majority of 

the comments opposed the Proposed 2022 Rule.  See, e.g., Nasdaq, Letter to SEC on 

Proxy Voting Advice Amendments (Dec. 27, 2021) (expressing concern that the 

Proposed 2022 Rule “undermines the transparency provided by the [2020] Rule by 

repealing carefully tailored mechanisms that balanced the need for accurate 
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information with the demand for timely and objective voting advice”).4  SEC 

officials also conducted just three meetings with members of the public regarding 

the Proposed 2022 Rule.  See Comments on Proposed Rule:  Proxy Voting Advice, 

Release No. 34-93595; File No. S7-17-21, Meetings with SEC Officials, available 

at https://www.sec.gov/comments/s7-17-21/s71721.htm. 

The limiting effect of the truncated comment period on the public’s ability to 

comment was not lost on the Commissioners or the public.  One of the active 

Commissioners noted the “needlessly compressed” comment period and observed 

that it “likely deterred some interested persons from submitting comment letters” 

and “may have resulted in the Commission only seeing a narrower picture of the 

public concerns and failing to capture relevant data and perspectives.”  Mark T. 

Uyeda, Commissioner, U.S. Sec. & Exch. Comm’n, Statement on Proxy Voting 

Advice Proposal (July 13, 2022), available at https://www.sec.gov/news/statement/

uyeda-statement-amendments-proxy-voting-advice-071322.  And two U.S. Senators 

cited the Commission’s actions as the “most egregious example of the SEC’s failure 

 
4 Again, some of those comments came from amici here.  See J.W. Verret, Letter to 
SEC on Proxy Voting Advice Amendments (Dec. 21, 2021) (explaining that the 
Proposed 2022 Rule would be “unlikely to survive legal challenge if ultimately 
adopted”); Paul Rose and Christopher J. Walker, Letter to SEC on Proxy Voting 
Advice Amendments (Dec. 22, 2021) (stating that “[t]he proposed amendments 
would rescind two of the most important provisions in the final rule,” thus 
jeopardizing the rule’s “goal of producing transparent, accurate, and complete 
information for investors”). 
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to provide adequate time to comment” of which they were aware.  Letter from 

Senators William Hagerty and Tom Tillis to Chairman Gary Gensler (July 12, 2022), 

available at https://www.hagerty.senate.gov/wp-content/uploads/2022/07/2022-07-

12-Gensler-Private-Funds-Letter.pdf. 

The Commission issued the final 2022 Rule on July 13, 2022.  See Proxy 

Voting Advice, 87 Fed. Reg. 43,168 (July 19, 2022).  In contrast to the 2020 Rule, 

which reflected substantial alterations as a result of the extensive dialogue between 

the Commission and the public, the 2022 Rule was materially unchanged from the 

Proposed 2022 Rule.  See id.; see also Paul Rose & Christopher J. Walker, Report 

for U.S. Chamber of Commerce, Examining the SEC’s Proxy Advisor Rule 28 (Nov. 

2020). 

III. The Commission Violated The APA 

The APA “requires agencies to engage in ‘reasoned decisionmaking.’”  Dep’t 

of Homeland Sec. v. Regents of the Univ. of California, 140 S. Ct. 1891, 1905 (2020) 

(quoting Michigan v. EPA, 576 U.S. 743, 750 (2015)).  “An agency may not, for 

example, depart from a prior policy sub silentio.”  Fox, 556 U.S. at 515.  Rather, “a 

reasoned explanation is needed for disregarding facts and circumstances that 

underlay or were engendered by the prior policy.”  Id. at 516.  In addition, agencies 

must “use the same procedures when they amend or repeal a rule as they used to 

issue the rule in the first instance”—here, notice and comment rulemaking.  Perez v. 
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Mortg. Bankers Ass’n, 575 U.S. 92, 101 (2015) (citing Fox, 556 U.S. at 515); accord, 

e.g., Clean Air Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017) (“[A]n agency 

issuing a legislative rule is itself bound by the rule until that rule is amended or 

revoked and may not alter such a rule without notice and comment.”  (citation 

omitted)).   

In issuing the 2022 Rule, the Commission violated those bedrock APA 

requirements.  Amici will focus on two of the APA problems that Appellants’ brief 

details:  (1) a lack of reasoned explanation for the Commission’s change of course, 

and (2) a lack of adequate time for commenters to address the Proposed 2022 Rule.   

First, the Commission did not adequately explain its abrupt decision to 

abandon the 2020 Rule and issue a new rule that rolled back several of the 2020 

Rule’s reforms.  See Fox, 556 U.S. at 515.  The Commission announced, before that 

rule had even gone into effect, that the Commission would not enforce that rule and 

planned to replace it.5  But the 2020 Rule certainly could not have created any 

unexpected burdens or unforeseen consequences prior to its effective date.   

Moreover, when the Commission issued the 2022 Rule, the Commission had 

no new evidence before it about any relevant topic.  The Commission has never 

 
5 As noted, that announcement has now been held to have been arbitrary and 
capricious.  See NAM v. SEC, No. MO:21-CV-183-DC (W.D. Tex., Sept. 28, 2022), 
Order Granting Mot. for Summary Judgment (Dkt. 47), at 3.  The Commission did 
not appeal that ruling.   
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identified any changed circumstance that might have justified its change in course—

and none is apparent, except, of course, for a change in the composition of the 

Commission itself.  In short, there is nothing in the administrative record, or 

anywhere else, that could have reasonably led the Commission to “call into 

question” its own “recently adopted requirements.”  Statement of Commissioners 

Hester Peirce and Elad Roisman (June 1, 2021), available at https://www.sec.gov/

news/public-statement/peirce-roisman-response-statements-application-proxy-

rules-060121. 

In the course of adopting the 2022 Rule, the Commission attempted to justify 

its decision to undo the 2020 Rule only by pointing to information that the 

Commission had already considered in issuing the 2020 Rule.  The Proposed 2022 

Rule noted (1) certain investors’ “strong concerns” regarding the 2020 Rule’s 

potential effect on the “independence, cost and timeliness” of proxy voting advice, 

and (2) the proxy advisory industry’s development of voluntary “best practices.”  86 

Fed. Reg. at 67,384, 67,391.  But proxy advisory firms had raised both points in 

comments in the lead-up to the 2020 Rule, and the Commission responded to them 

in that rule.  The Commission noted the concerns that had been raised about effects 

on proxy voting advice and carefully explained why those concerns did not provide 

an adequate reason for continuing to tolerate a proxy advisory process that lacked 

transparency and was subject to error that companies had no opportunity to correct.  
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See 85 Fed. Reg. at 55,085, 55,097-101, 55,104-107, 55,112.  The Commission also 

explained why the existence of voluntary “best practices” did not obviate the need 

for federal regulation, stating that voluntary and other “regulatory regimes serve 

distinct, though overlapping, regulatory purposes.”  85 Fed. Reg. at 55,131-132.  

“An agency cannot simply disregard contrary or inconvenient factual determinations 

that it made in the past, any more than it can ignore inconvenient facts when it writes 

on a blank slate,” Fox, 556 U.S. at 537 (Kennedy, J., concurring)—but that is exactly 

what the agency did here in re-raising these points without even acknowledging its 

own prior determinations about them.  

The district court concluded that the Commission’s about-face regarding the 

2020 Rule reflected “a change in the SEC’s policy preference, plain and simple.”  

Memorandum Opinion, R. 74, Page ID # 2042.  But a change in policy preference 

does not obviate the need for a sufficient explanation for the change.  The 

Commission’s original conclusion that the 2020 Rule did “not create the risk that 

[proxy voting] advice would be delayed or that the independence thereof would be 

tainted as a result of a registrant’s pre-dissemination involvement,” 2020 Rule, 85 

Fed. Reg. at 55,112, was a factual finding that could not be disregarded without 

explanation under Fox.  Yet the Commission did just that when it found, on the same 

record and without justification, “that the risks posed by the [2020 Rule] to the cost, 
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timeliness, and independence of proxy voting advice” justified its reversal.  2022 

Rule, 87 Fed. Reg. at 43,175.   

The district court suggested that the original finding about lack of risk was 

limited in some way.  Memorandum Opinion, R. 74, Page ID # 2040-2041.  In the 

court’s view, that finding was not a statement that “notice-and-awareness posed no 

risks whatsoever of causing delays or compromising independence for any reason,” 

but rather was merely an explanation that, “unlike the original proposed [2020] rule, 

the revised [2020] rule would not cause delays ‘as a result of a registrant’s pre-

dissemination involvement’” given that the rule no longer required such 

involvement.  Id.  That suggestion is mystifying.  Taken in context, the Commission 

was clearly explaining that it had fully addressed any risk of delay or tainted 

independence by means of the provision in the 2020 Rule that required dissemination 

of proxy advice to registrants at the same time that the advice was disseminated to 

others.  See 2020 Rule, 85 Fed. Reg. at 55,112 (Commission stating, in same 

paragraph that the district court focused on, that “[b]y adopting this approach, . . . we 

believe we have addressed the concerns raised by commenters” about “timing and 

the risk of affecting the independence of the advice” (footnotes omitted)); id. 

(Commission stating in that same paragraph that the fact that 2020 Rule does not 

require notice to registrants until advice is disseminated to clients should 

“alleviate[]” and “mitigate[]” concerns). 
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That conclusion cannot be factually reconciled with the Commission’s later 

conclusion that the 2020 Rule posed risks to the timeliness and independence of 

proxy voting advice.  Thus, the Commission’s unexplained departure from its 

previous factual findings is a textbook example of arbitrary and capricious agency 

action.  See Fox, 556 U.S. at 515; see also, e.g., Nat’l Lifeline Ass’n v. FCC, 921 

F.3d 1102, 1111 (D.C. Cir. 2019) (“An agency cannot ignore its prior factual 

findings that contradict its new policy[.]”); Hicks v. Comm’r of Soc. Sec., 909 F.3d 

786, 808 (6th Cir. 2018) (“the arbitrary-and-capricious standard ‘requires an agency 

to provide more substantial justification’ when it announces a new interpretive rule 

based on ‘factual findings that contradict those which underlay its prior policy’” 

(quoting Perez, 575 U.S. at 106)); Wages & White Lion Invs., LLC v. FDA, 16 F.4th 

1130, 1139 (5th Cir. 2021) (agency action was arbitrary and capricious where agency 

“turned around and ignored its prior” findings and “failed to adequately explain this 

change”). 

It is particularly egregious for the Commission to have walked away from the 

2020 Rule without adequate explanation given all the care and resources that the 

Commission and the affected parties poured into the development of that rule over 

the course of a lengthy and bipartisan process.  The Commission’s lack of 

explanation here would violate the APA even absent that factual backdrop—but the 

Commission’s course of action is particularly arbitrary in light of it.  The more 
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careful the consideration that the Commission gave its regulatory approach the first 

time around, the more the Commission must explain why a change was warranted.  

And, more generally, given the Commission’s critical role in the U.S. economy, it is 

crucial for the Commission to make decisions based on neutral evaluations of the 

law and the facts.  Here, in issuing the 2022 Rule the Commission offered essentially 

nothing more than the unexplained and unverified preferences of its changed 

leadership. 

Second, the Commission violated the APA’s procedural requirements by 

rushing the 2022 Rule through an artificially accelerated regulatory process that 

afforded no opportunity for meaningful public comment.  The Commission gave the 

public just 30 days—half the comment period for the Proposed 2020 Rule—to weigh 

in on the Proposed 2022 Rule.  That contradicts longstanding administrative practice 

implementing the APA’s requirement that an agency considering a binding 

legislative rule “give interested persons an opportunity to participate in the rule 

making through submission of written data, views, or arguments.”  5 U.S.C. 

§ 553(c).  Indeed, Chairman Gensler recently testified that the Commission “always” 

provides the public with “at least two months” to comment on proposed regulations.  

House Appropriations Subcom. on Fin. Servs., Hearing on the Fiscal Year 2023 

SEC and Federal Trade Commission Budget Request (May 18, 2022) (emphasis 

added); see Letter from Senators Hagerty and Tillis to Chairman Gensler (July 12, 
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2022).  The Administrative Conference of the United States recommends that 

agencies offer a public comment period of at least 60 days.  See Administrative 

Conference of the United States, Rulemaking Comments, Recommendation No. 

2011-2 (June 16, 2011).  And the Executive Branch has consistently recognized for 

decades that “a meaningful opportunity to comment . . . should include a comment 

period of not less than 60 days.”  58 Fed. Reg. 51,735 (Sept. 30, 1993); see, e.g., 

Executive Order 13258, 67 Fed. Reg. 9385 (Feb. 26, 2002); Executive Order 13563, 

76 Fed. Reg. 3821 (Jan. 18, 2011); see Memorandum for the Heads of Executive 

Departments and Agencies, Modernizing Regulatory Review, 86 Fed. Reg. 7223 

(Jan. 20, 2021).   

Given that longstanding practice, and based on the experience of the amici 

who have been intimately involved with the Commission’s workings, the 

Commission’s 30-day comment period here was “unreasonably short.”  Letter from 

Senator Pat Toomey & Representative Patrick McHenry to Chairman Gary Gensler 

(Jan. 10, 2022).  That comment period was therefore inadequate.  See, e.g., Rural 

Cellular Ass’n, 588 F.3d at 1101.   

The district court acknowledged that the Commission’s “decision to rely on 

such a short comment period, over the objections of interested parties and in apparent 

departure from much of the agency’s usual practice,” was “somewhat troubling.” 

Memorandum Opinion, R. 74, Page ID # 2028.  The court further noted that the 
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“contrast between the 2020 comment period and the 2022 comment period add[ed] 

to the court’s concern.”  Id.  Yet the court concluded that this “troubling” comment 

period was nevertheless “within the bounds of what was legally permissible” on the 

ground that the extensive notice and comment process underlying the 2020 Rule had 

prepared “the parties on all sides of these issues” to “comment quickly and 

effectively on any proposed rollback.”  Id. at 2028-2029. 

That is not a sufficient basis to excuse the inadequate comment period.  As a 

practical matter, the district court’s conclusion cannot be squared with the fact that 

the Commission received only 61 comments on the Proposed 2022 Rule (in contrast 

to the more than 650 comments it received on the Proposed 2020 Rule) and held 

only three meetings with interested parties (in contrast to the 84 meetings it held in 

connection with the Proposed 2020 Rule).  See pp. 12, 17-18, supra.  It is unlikely 

that those who submitted comments on the Proposed 2020 Rule lacked interest in 

the Proposed 2022 Rule; it is more likely that the truncated year-end comment period 

failed to provide them adequate time and notice to make their views known to the 

Commission.   

In addition, the district court’s notion that potential commenters’ experience 

with the 2020 Rule necessarily prepared them to comment quickly on the Proposed 

2022 Rule is a fallacy.  The Proposed 2022 Rule was obviously different than the 

2020 Rule; indeed, in certain respects it took an entirely new approach.  Moreover, 
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commenters assessing and providing feedback on a proposed rule are not, of course, 

limited to discussing merely the abstract wisdom of a proposed course of action; 

rather, they often scrutinize the exact wording of a proposed rule and the exact 

content of an agency’s explanation for the proposal, and then submit comments 

targeted at those specific issues.  It is not possible for a would-be commenter to 

prepare that kind of comment—which is a direct reaction to the text of the agency’s 

proposal—in advance of the issuance of the proposal, no matter how familiar that 

person or entity is with the general subject matter that the proposed rule covers.  In 

short, the abbreviated comment period failed to give interested parties “enough time 

with enough information to comment and for the agency to consider and respond to 

the comments,” as the APA requires.  See Prometheus Radio Project v. FCC, 652 

F.3d 431, 450 (3d Cir. 2011).  

Indeed, the whole point of notice and comment rulemaking is to “give 

interested persons an opportunity to participate in the rulemaking through 

submission of written data, views, or arguments.”  5 U.S.C. § 553(c).  That allows 

the agency to take those comments into account, thereby “maintain[ing] a flexible 

and open-minded attitude” that focuses on the best interests of regulated parties and 

the public.  N. Carolina Growers’ Ass’n, Inc. v. United Farm Workers, 702 F.3d 

755, 763 (4th Cir. 2012).  The Commission followed the required processes—and, 

indeed, undertook more steps than required—in issuing the 2020 Rule.  But it flouted 
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those processes in issuing the 2022 Rule, as to which the agency had plainly made 

up its mind before it received even a single comment. 

CONCLUSION 

For the foregoing reasons, amici respectfully submit that the Court should 

reverse the judgment of the district court with instructions to vacate the 2022 Rule.  
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