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IDENTITY AND INTEREST OF AMICI CURIAE

United States Senators Mike Lee, James Inhofe, Ndikei, David
Vitter, Ted Cruz, and Orrin Hatch and Congressnesod Chaffetz, Chris
Stewart, Mia Love, and Rob Bishop respectfully sitkims brief of Amici
Curiae to assist the Court in resolving seriousstjoes regarding the
constitutionality of provisions of the Endangerepe8es Act, 16 U.S.C.
§§ 1531-1544, as applied to intrastate specignator Lee, Senator Hatch,
Congressman Chaffetz, Congressman Stewart, Comgresm Love, and
Congressman Bishop represent the State of Utahrewliee federal
government's regulation of the Utah prairie dog emdéhe Endangered
Species Act has placed significant burdens on pattate property owners
and the state. Senator Lee is also the sponsdheofNative Species
Protection Act (S. 1142), which seeks to clarifgtthon-commercial species
found entirely within the borders of a single staiee not in interstate

commerce or subject to regulation under the Endaag8pecies Act or any

! Counsel for all parties to these consolidated dppeave consented to the
filing of this amicus brief. No party’s counselthared this brief in whole or
in part, no party or party’s counsel contributednen that was intended to
fund preparing or submitting the brief, and no pars-other than the Amici
Curiae or their counsel—contributed money that waended to fund
preparing or submitting the brief. Counsel for Amihowever, was a
counsel of record for the Appellee People for thbidal Treatment of
Property Owners in the district court.

-1 -
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provision of law enacted as an exercise of the p@/€ongress to regulate
interstate commerce. Senator Inhofe, who represhatState of Oklahoma,
is the Chairman of the Senate Environment and PWbrks Committee,
and Congressman Bishop is the Chairman of the Hbladeral Resources
Committee, both of which have jurisdiction over tBedangered Species
Act. Senator Enzi represents the State of Wyomi8gnator Vitter
represents the State of Louisiana, and Senator epuesents the State of
Texas. All of these states are home to variousiepaegulated under the
Endangered Species Act.

Members of Congress are bound by oath to suppartdafend the
Constitution. Thus, as members of the United St&engress, Amici have
a direct interest in ensuring that the laws passe@ongress, including the
Endangered Species Act, are constitutional.

INTRODUCTION AND SUMMARY OF THE ARGUMENT

The United States Constitution creates a federalemgmnent of
limited powers. E.g, New York v. United StateS05 U.S. 144, 155 (1992).
That government may exercise only those few powgpsessly granted to
it. See Gregory v. Ashcro01 U.S. 452, 457 (1991) (citing The Federalist
No. 45 (J. Madison)). Unfortunately, over the seuof the Nation’s history,

the Supreme Court has construed the Constitutigresit of powers—in

-2
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particular the power to “regulate Commerce . . oagthe several States,”
U.S. Const. art. I, § 8, cl. 3—beyond the Framenent. See United States
v. Lopez 514 U.S. 549, 584-99 (1995) (Thomas, J., conogyri
Nevertheless, in interpreting the Commerce Clathsee Supreme Court has
been careful not to “obliterate the distinctionvbetn what is national and
what is local.” Id. at 566-67 (quotindA.L.A. Schechter Poultry Corp. v.
United States295 U.S. 495, 554 (1935)). The Court theref@e ¢autioned
that federal regulation under the Commerce Claaseat be sustained if the
rationale supporting that regulation has no lingtprinciple,United States
v. Morrison 529 U.S. 598, 615-16 (2000), or if it relies uparine of
reasoning that would “pile inference upon inferénde connect the
regulated activity to interstate commertcepez 514 U.S. at 567.

Employing these principles, the Supreme Court halgl lthat the
federal government, under the Commerce Clause i(acdnjunction with
the Necessary and Proper Clause, U.S. Const. ,ag. 8, cl. 17), may
regulate (i) things in interstate commerce, (ii)e tithannels of such
commerce, (iii) economic activities that, in thegeggate, have a substantial
effect on interstate commerce, as well as (iv) aertnon-economic

activities, the regulation of which is essential wondicating a larger
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regulation of interstate economic activitfhee Gonzales v. Raich45 U.S.
1, 16-17 (2005)id. at 34-35 (Scalia, J., concurring in the judgment)

Here, Appellants United States Fish and Wildlifev&e and Friends
of Animals argue in favor of federal regulationtbé “take” of Utah prairie
dog under the Endangered Species ABee50 C.F.R. § 17.40(g). They
contend that such regulation is justified in padcduse the “take” of
protected species (including the Utah prairie degan economic activity
that, in the aggregate, substantially affects stéte commerce. Further,
they assert that the Endangered Species Act isrprehensive economic
regulatory scheme that would be undercut if theulegn of Utah prairie
dog takes were forbidderseeService Br. at 31-47; Friends Br. at 22-35.

The Service and the Friends are in error. Thelaggd activity—the
“take” of Utah prairie dog—is categorically nonecomc: nothing in that
activity turns on the economic character of the axtregulated. And far
from being a market regulatory scheme, the Endaag&pecies Act is a
conservation statute which is (at best) merely ¢atiglly directed toward
economic interests. Hence, the regulation of #ke tof Utah prairie dog
cannot be sustained as part of a non-existentrlaeggilation of economic

activity.
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A COMMERCE CLAUSE BACKGROUND
l. The Supreme Court's Modern Commerce Clause Framewdr
A.  The Tripartite Framework

The Supreme Court has set forth a tripartite fraor&vfor testing the
scope of the federal government’'s Commerce Claoseep According to
that framework, the federal government can regutateuse of the channels
of interstate commerce, the instrumentalities angk in such commerce,
and activities that substantially affect interstedenmerce.Lopez 514 U.S.
at 558-59. InLopez the Court overturned the Gun-Free School Zonds Ac
of 1990, 18 U.S.C. § 922(q)(1)(A), concluding thia¢ regulation of gun
possession near a school—an activity that the Gmunsidered “by its terms
has nothing to do with ‘commerce’ or any sort obmamic enterprise,
however broadly one might define those terms,” B14. at 561—cannot be
justified within the tripartite frameworksee id at 567. The Court did
suggest, however, that the case’s outcome mighd haen different had the
Act been “an essential part of a larger regulatibaconomic activity,” such
that “the regulatory scheme could be undercut gnilee intrastate activity

were regulated.”ld. at 561.
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A few years later, the Court iMorrison, reiterating thelLopez
tripartite frameworksee529 U.S. at 609, held that the Commerce Clause
cannot justify the regulation of gender-motivatetblance, and thus
overturned the Violence Against Women Act, 42 U.S§C13981. The
federal government had argued that such regulatauid be supported
under theLopez“substantially affects” categorySee514 U.S. at 609. The
Court, however, rejected that argument, explairtimgt the “substantially
affects” category has hitherto been limited toainéis that are “some sort of
economic endeavor.”ld. at 612. The Court emphasized that “[g]ender-
motivated crimes of violence are not, in any sesfsthe phrase, economic
activity.” 1d. at 613. The Court nevertheless left open thesipihsy that
regulation of non-economic activity might, in sonogcumstance, be
constitutional. See id (declining to adopt a categorical rule to thetcany).

B. The “Larger Regulation of Economic Activity” Coroll ary

The Court addressed that possibility Raich in which the
respondents challenged the regulation, under tmér@ked Substances Act,
21 U.S.C. 88 801-904, of marijuana grown at home dersonal, non-
commercial use. Conceding that the Act generalg & lawful exercise of
the Commerce Clause power, the respondents argeezitheless that the

Act could not be constitutionally applied to therastate manufacture and

-6 -
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possession of marijuané&ee545 U.S.at 15. The Court began its analysis
affirming theLopezcategories.See id at 16-17. The Court then looked to
its seminal Commerce Clause decisigvickard v. Filburn 317 U.S. 111
(1942), for guidance See Raich545 U.S. at 17-18. IWickard the Court
rejected a Commerce Clause challenge to the Agui@ll Adjustment Act
of 1938, 7 U.S.C. 88 1281-1393, upholding the Acggulation of wheat
grown at home for personal consumptid®eeWickard 317 U.S. at 128-29.
The Court inRaich read Wickard for the proposition that Congress can
regulate a non-commercial activity touching upoffumgible commodity
for which there is an established . . . interstarket,” if “that class of
activity would undercut the regulation of the istate market in that
commodity.” Raich 545 U.S. at 18. Once having deduced that priecip
the Court easily determined that “Congress had teona basis for
concluding that leaving home-consumed marijuanaidatfederal control
would similarly affect price and market conditichshus justifying the
regulation of that non-commercial activitsee idat 19.

Not surprisingly, the Court concluded that the cegfents’ reliance
on LopezandMorrison was misplaced. To begin with, the Court observed
that Lopez expressly left open the possibility of federal ukagion of

activities that, standing alone, would be unjustlfibut, as part of a larger

-7 -
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regulation of economic activity, would be justifieee Raich545 U.S. at
24-25 (quoting_opez 514 U.S. at 561). In the Court’s view, the regoin
of non-commercial uses of marijuana under the @ilett Substances Act
fit comfortably within this proviso.SeeRaich 545 U.S. at 25. Second, the
Court observed that iNorrison as well as inLopez the challenged statute
“did not regulate economic activity.”Id. In contrast, “the activities
regulated by the [Controlled Substances Act] aiatgasentially economic,”
because the Act is a statute that “regulates tbduation, distribution, and
consumption of commodities for which there is atal@isshed, and lucrative,
interstate market.”ld. at 25-26. And given that the Act “directly regtds
economic, commercial activity,” it could not runoaf of Morrison. See
Raich 545 U.S. at 26.

Thus, the Court upheld the regulation of the condion of
homegrown marijuana because (i) the regulated igctisuched upon a
fungible commodity with an established intersta@het, (ii) the regulation
was part of a statute that directly regulates @ssentially economic
activities, and (iii) Congress could rationally ctude that the challenged
regulation was essential to vindicating the stéuteverall scheme to

eliminate the marijuana markebee idat 32.
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Concurring in the judgment, Justice Scalia wrote ctarify the
relationship between the majority’s holding and Nhecessary and Proper
Clause. Justice Scalia explained that, strictigagkmg, only the first two
categories of théopezframework (namely, the channels of commerce and
the instrumentalities or things in commerce) canuséfied solely by the
Commerce Clause; the Necessary and Proper Clauseded to give the
federal government the power to regulate the thiopez category—
activities that substantially affect interstate coence. See Raich545 U.S.
at 34 (Scalia, J., concurring in the judgment). exelained, however, that
even as augmented by the Necessary and PropereClidnes Commerce
Clause still retains two important limitations oedéral power. First, the
“substantially affects” category cannot justify theolated or one-off
regulation of non-economic activitySee id at 36. Second, that category
can reach only non-economic activity that is “aessary part of a more
general regulation of interstate commercdd. at 37. In light of these
principles, Justice Scalia agreed with the maj@itypholding of the
regulation of homegrown marijjuana for personal ocomgion.
Acknowledging that “simple possession is a noneomooactivity,” he
explained that regulating that activity is permisi only because it is

necessary to make effective Congress’s comprehemgigulation of the

-9-
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market of “fungible commodities” such as marijuargee id at 40-41. See
also Nat'l Fed’'n of Independent Business v. Sebeli2 S. Ct. 2566, 2592-
93 (2012) (Roberts, C.J., concurring in the judgiméreadingRaich as

considering the constitutionality of “compreherssilegislation to regulate
the interstate market’ in marijuana,” and conclgditihat regulation of
Intrastate possession and consumption is permeskdtause “marijuana is a
fungible commodity”);id. at 2646 (Scalia, J., dissenting) (readiR@ch as
upholding the regulation of local cultivation andsgession of marijuana as

part of the effort to regulate the interstate mankehat drug).

C. Summary of Basic Principles

Two important principles follow fromLopez Morrison, and Raich
First, Congress can regulatatrastate economic activitgo long as that
activity, in the aggregate, substantially affeatgeistate commerce. Second,
Congress can regulate intrastamneconomiactivity if, but only if, such
regulation is an essential part of a larger reguiiabf economic activity. As
the following section demonstrates, regulation leg take of Utah prairie

dog cannot be justified under either principle.

-10 -
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ARGUMENT
l. The Take of Utah Prairie Dog Is a Non-Economic Ativity

The Endangered Species Act prohibits the “takeSpwcies that have
been determined to be “endangere&éel6 U.S.C. § 1538(a)(1)(B). The
Act defines “take” broadly to mean “harass, harmgspe, shoot, wound,
kill, trap, capture, or collect, or to attempt togage in any such conduct.”
Id. § 1532(19). The Act authorizes but does not iregihe Secretary of
Interior (and thus her delegate the Service) tcergktthe same “take”
protections to species, such as the Utah praimg that have been listed as
“threatened.” See id.§ 1533(d). The Service has exercised that auyhorit
Seeb0 C.F.R. 88 17.40(g)(1), 17.31(a), 17.21(a). slhunder the Service’s
implementing regulations, “it is unlawful for anyenson . . . to take [the
Utah prairie dog] within the United StatesSee id§ 17.21(c)(1).

Contrary to the Service's and the Friends’ argusietite regulated
activity as defined by the Act and the implementinggulations is
categorically non-economic. To begin with, the Kself prohibits “take”
without any connection to a commercial transactioikee 16 U.S.C.
§ 1538(a)(1)(B) (prohibiting the “take of any [emd@red] species within
the United States or the territorial sea of thetéthiStates”). Moreover, the

Act’s definition of “take,” quoted above, does motlude any activities that

-11 -
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are intrinsically or necessarily economigee id 8 1532(19).See alsdsDF
Realty Investments, Ltd. v. NortoB26 F.3d 622, 634 {5Cir. 2003)
(“Congress, through [the Endangered Species Actjot directly regulating
commercial development.”HJome Builders v. Babbjti30 F.3d 1041, 1064
(D.C. Cir. 1997) (Sentelle, J., dissenting) (arguthat the Act's “take”
prohibition “does not control a commercial activibyut rather is akin to the
“criminal statute struck down ihope?); Gibbs v. Babbitt214 F.3d 4883,
508 (4" Cir. 2000) (Luttig, J., dissenting) (arguing thhe take of red
wolves is not “an activity that has obvious econooharacter and impact”).
To be sure, one can harm or injure a protectedep&mr economic as
well non-economic reasonsSee Rancho Viejo, LLC v. Norto823 F.3d
1062, 1080 (D.C. Cir. 2003) (Ginsburg, C.J., conog) (noting that the
“take” of a protected species can but does notgsecidy affect interstate
commerce). But the same is true with gun possessigender-motivated
violence—both classes of activities surely covemasoinstances that are
economically motivated—yet that obvious fact did preclude the Supreme
Court from holding that these types of activitie® aategorically non-
economic. Cf. Lopez 514 U.S. at 561Morrison, 529 U.S. at 610. Indeed,
both Lopez and Morrison involved facial challenges to the statutes in

guestion. See Lopez 14 U.S. at 551Morrison, 529 U.S. at 618. In ruling
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against the federal government in both cases, thetecessarily came to
the conclusion that no circumstance could arisghith the statute could be
applied constitutionally. See GDF Realty326 F.3d at 634-35. Thus, the
fact that a regulated activity as defined may tatigly capture some
economic conduct cannot convert that activity iato“economic” one.Cf.
Lopez 514 U.S. at 565 (“[D]epending on the level of gexlity, any activity
can be looked upon as commercial.”).

It is possible to conceive of a “take” prohibitibke that contained in
the Act and its implementing regulations limitedetpto economic conduct.
For example, irRaichthe Court cited the Bald and Golden Eagle Praiacti
Act, 16 U.S.C. 88 668-668d—which prohibits amonigeotthings the “take”
of eagles,id. 8 668(a)—as a reasonable exercise of Congressigrpto
control the possession and distribution of comna¢rcommodities. See
Raich 545 U.S. at 26 n.36. That conclusion makes sengen that eagle
feathers and parts are valuable commoditieseAndrus v. Allard 444 U.S.
51, 66 (1979) (observing that the Eagle Act’s pbdlon on the sale of eagle
parts “prevent[s] the most profitable use” of thgeats). More generally, it
Is reasonable to conclude that a take regulatimitdd to species that are
valuable commodities would be categorically ecomomiBut the take

regulation challenged here applies to Utah praitigys, which are not
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valuable commoditiesSeeFinal Rule to Reclassify the Utah Prairie Dog as
Threatened, 49 Fed. Reg. 22,330, 22,333 (May 284)1@etermining that
the Utah prairie dog has not been “[o]verutilizeatr fcommercial . ..
purposes”).

Thus, because the regulated activity—the take ahUirairie dog—is
non-economic, it cannot fall within the federal gavment’s authority
unless the regulation of that activity is essent@lvindicating a larger
economic regulatory scheme. But as the followkctisn demonstrates, the
Endangered Species Act is not such a scheme.

[I.  The Endangered Species Act Is Not a Larger
Regulation of Economic Activity

Raichteaches that the federal government may regulateenonomic
activities only if the regulation of such activiies necessary to vindicate a
market regulatory scheme. Although broad,Rlagchrationale is limited by
the requirement that the larger regulation of eaunactivity must itself be
principally focused on economic activity. This de® of Raich squares
with the Supreme Court’s repeated admonitions tthafederal government
Is a government of limited powers and, for thasoegr its Commerce Clause

power must be interpreted in such a way so as totama that limit.
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With Raich thus interpreted, the Endangered Species Act cannot
gualify as a larger regulation of economic activitigs text reveals that the
Act principally regulates non-economic concernsis ftrue, of course, that
the Act ensnares some economic activity. But id bmat a law is a “larger
regulation of economic activity” simply becauseregulates economic as
well as noneconomic conduct would eliminate any fmaitation on the
Commerce Clause: Congress would be free to regalatthing as long as it
did so broadly and comprehensively.

A. The Act’'s Text Demonstrates That the Statute Is

Principally a Conservationist Law, Not a Statute
Directed to the Regulation of Markets

The Endangered Species Act's purpose is to presspaxies,
biodiversity, and habitat and not to regulate stitle markets in endangered
species. Specifically, the Act is intended, fifsb, provide a means whereby
the ecosystems upon which endangered species aedteihed species
depend may be conserved”; second, “to provide agrpro for the
conservation of such endangered species and theshgpecies”; and third,
“to take such steps as may be appropriate to aehies purposes of the
treaties and conventions” dealing with the congeraeof flora and fauna to
which the United States is a partyseel6 U.S.C. § 1531(b). The first

purpose reflects the Act's conservationist ethithe second purpose sets
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forth the means by which the first purpose is todckieved. The third
purpose simply reiterates existing treaty committien None of these
statutory purposes necessarily concerns the regulaf interstate markets;
and none mentions the need for regulation of itdaers markets in
endangered specie€f. John Copeland Nagldhe Commerce Clause Meets
the Delhi Sands Flower-Loving F\@7 Mich. L. Rev. 174, 193 (1998)
(observing that the Endangered Species Act contaiasfindings which
describe the effects of endangered species orstatercommerce”); Kevin
Simpson, NoteThe Proper Meaning of “Proper”: Why the Regulatioh
Intrastate, Non-Commercial Species under the EndetySpecies Act is an
Invalid Exercise of the Commerce Clau8¢ Wash. U. L. Rev. 169, 195
(2013) (“The text of the legislation makes no ageno rationally relate the
protection of endangered species to the regulatiamterstate commerce.”).
To be sure, Congress identified economic activitpae cause for the
decline of some speciesSeel6 U.S.C8 1531(a)(1). Commercial overuse
is an authorized ground for listing a specigse id § 1533(a)(1)(B). And
some provisions of the ESA (which Appellee Peopte the Ethical
Treatment of Property Owners does not challenge)yedpilate economic
activity. Seeid. § 1538(a)(1)(A), (C)-(F) (prohibiting, inter alianport and

export, transport, delivery, or sale of endanges@ecies). But the statute’s
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goals are neither a function of economic concemrsdo they depend on
those concerns for their justificationSee id § 1531(a)(3) (noting that
endangered “species of fish, wildlife, and plans af esthetic, ecological,
educational, historical, recreational, and scientilue to the Nation and its
people” with no mention of commerce or economids)significant body of
scholarly commentary agregsAccordingly, the Act’s nexus to commerce

or economics is tangential and coincidental.

2 SeelLee Pollack, Student ArticleThe “New” Commerce Clause: Does
Section 9 of the ESA Pass Constitutional MustezrAbnzales v. Raich
15 N.Y.U. Envtl. L.J. 205, 241-42 (2007) (observitigat the “legislative
findings and statement of purpose of the ESA dommention the potential
commerce in endangered species specifically” aal ‘foreserv[ation of]
natural resources, [is] a non-commercial topic ntyeautside of Congress’
power to regulate under the Commerce Clause”); daw. Scopp,
Comment,Commerce Clause Challenges to the Endangered Spécie
The Rehnquist Court’'s Web of Confusion Traps MdnmanTthe Fly 39
U.S.F. L. Rev. 789, 814 (2005) (“Congress enadtedESA with the intent
of preserving individual species in order to protaodiversity.”); Daniel J.
Lowenberg, Commenthe Texas Cave Bug and the California Arroyo Toad
“Take” on the Constitution’s Commerce Clays$é St. Mary’s L.J. 149, 183
(2004) (“[R]easonably speaking, the design of th®AEis to regulate
species—not commerce.”); Justin Gregory Reden, CembmThe
Commerce Clause Appropriately Defined Within a ©rse Without
Distinction: The Federal Endangered Species Act'scanhstitutional
Application to Intrastate Specie5 T. Jefferson L. Rev. 649, 667 (2003)
(“Neither the purpose nor the design of the ESAdasmmercial nexus.”).
See alsoMichael C. Blumm & George KimbrellFlies, Spiders, Toads,
Wolves, and the Constitutionality of the Endangefmkcies Act's Take
Provision 34 Envtl. L. 309, 350 (2004) (noting the “legisla history’s
proclamation that the ESA’s ‘essential purposétagrotect the ecosystems

upon which we and other species depend™) (quotirlg. Rep. No. 93-412,
Continued...
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B. The Act Is Readily Distinguishable from WhatRaich
Deemed to Be a Larger Regulation of Economic Actity

Beyond the Endangered Species Act's text, the tetatwperation
reveals that it is not whdaich would deem a market regulatory scheme.
First, the Act is not a “comprehensive regime tmbat the international and
interstate traffic in [endangered species commesliti Raich 545 U.S. at

12. Although some endangered species are in cocethenost are not

...Continued

at 6, 10 (1973)); Andrew P. Morriss & Benjamin Dra@er,Disestablishing
Environmentalism39 Envtl. L. 309, 338 (2009) (“Former Interiorcetary
Bruce Babbitt said that ‘religious values are a¢ ttore of the 1973
Endangered Species Act’ . . . ."); Jud Mathews,eGasmmentTurning the
Endangered Species Act Inside Quit?3 Yale L.J. 947, 952 (2004) (“[T]he
ESA is not about monetizing endangered speciesaibout preserving them
in their natural state. . . . All the provisionStbe Act are directed to the
preservation of species without regard to their m@ntial possibilities.”).

® This is a distinction that the Ninth and Eleveflincuit Court of Appeals
have missed in upholding Endangered Species Aatlatgn under the
Commerce Clause. The mere fact that a statuted@somic aspects does
not necessarily mean that the statute is subslignt@ncerned with those
economic aspects.But see San Luis & Delta-Mendota Water Auth. v.
Salazar 638 F. 3d 1163, 1176-77"{aCir. 2011); Alambama-Tombigbee
Rivers Coal. v. Kepthornd77 F.3d 1250, 1273 (1Tir. 2007). Cf. Dan A.
AkenheadFederal Regulation of Noncommercial, Instrastgpeces under
the ESA afterAlabama-Tombigbee Rivers Coalition v. Kempthor&e
Stewart & Jasper Orchards et al. v. Salazar, 53 Riesources J. 325, 354
(2013) (observing that the Ninth and Eleventh Giscun these cases
expanded th&aichrationale).

* See Alabama-Tombighe#77 F.3d at 1273-74 (noting the substantial black
market in some endangered species, as well asatecral and medicinal
uses for other species). But “[i]indiscriminatdlymping together [non-

commercial species] with every other protected iggedo claim an
Continued...
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fungible commodities for which an established (wvere inchoate) market

exists®

...Continued

economic impact would pave the way to federal raguh of nearly
everything.” Simpsonsupra at 200. Cf. Morrison, 529 U.S. at 617-18.
The Eleventh Circuit seemed impressed in particwdh the medicinal
properties of endangered plantSeeAlabama-Tombigbeel77 F.3d at 1274
(noting that the rosy periwinkle nearly went extinoefore scientists
discovered that it could be used to treat severabss illnesses). Yet under
the Endangered Species Act, the prohibition omtalkendangered plants is
substantially less broadeel6 U.S.C. § 1538(a)(2)(BN. Cal. River Watch
v. Wilcox 633 F.3d 766, 781-82 {SCir. 2010), and thus embodies a vision
of federal power more consistent with those whddeelimit the Act's
scope.

> See, e.g.Bradford C. MankAfter Gonzales v. Raichs the Endangered
Species Act Constitutional Under the Commerce @3ug8 U. Colo. L.
Rev. 375, 428 (2007) (“About half of all endangemedthreatened species
have habitats limited to one state, and many itatasspecies have little
economic value in interstate commerce.”); Scoppra at 791 (“[M]any
... listed species are isolated to one statehawd no ‘economic’ value
...."); Jason Scott Johnstofhe Tragedy of Centralization: The Political
Economics of American Natural Resource FederalistU. Colo. L. Rev.
487, 559 (2003) (“The most recent data on the ntarlileie of endangered
species reveal that given current technology, tsemply is not much that
can be made from any of them.”); Nelson Goodellm@ent,Making the
“Intangibles” Tangible: The Need for Contingent ation Methodology in
Environmental Impact Statement82 Tul. Envtl. L.J. 441, 452 (2009)
(observing that “no [supply and demand] market texisr the buying or
selling of landscapes or endangered species”);aélgllsupra at 241
(“IM]Jany if not most of the animals currently liste(and certainly the
majority of the listings that have made headlineseicent years) would not
be in any sort of commerce even if they were rgied.”); Redensuprg at
667 (“It is logically impossible to analyze whethirere is a substantial
affect upon the national market for endangered ispe@s no market
exists.”); Michael J. BearComment on Trading Species: A New Direction

for Habitat Trading Programs38 Envtl. L. Rep. News & Analysis 10,550,
Continued...
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Second, for that reason, the Endangered SpeciegsAatlike the
Controlled Substances Act or the Agricultural Adijment Act, the primary
purposes of which are “to control the supply anthaed” of commodities.
See Raich545 U.S. at 19.Cf. 16 U.S.C. 8§ 1531(b). As noted in the
preceding section, the principal purposes of théaligered Species Act are
non-economic. See supran.2. See alsoMathews,suprg at 953 (“The
[Act]'s regulation of interstate commerce is merelicumstantial . . . .").

Third, the Act’s regulatory approach cannot fitwm RaicHs narrow
definition of economic activity. See Raich545 U.S. at 25 (*economics”

means “the production, distribution, and consumptof commodities’™)
(quoting Webster's Third New International Dictiopa/20 (1966)). See
also Randy BarnettfForeword: Limiting Raich, 9 Lewis & Clark L. Rev.
743, 749 (2005) Raichs definition of “economic” “would exclude any
personal conduct that does not involve ‘the praduagtdistribution, and

consumption of commodities.”); NoteEnvironmental Economics: A

Market Failure Approach to the Commerce Clauk&6 Yale L.J. 456, 469

...Continued

10,550 (Aug. 2008) (“[R]obust markets for endangespecies are unlikely
to develop.”); Eric BrignacThe Commerce Clause Justification of Federal
Endangered Species Protectiddibbs v. Babbitt, 79 N.C. L. Rev. 873, 883
(2001) (“[M]any of the animals on the endangeredcsgs list are insects,
clams, or other animals whose independent comnteveilae is highly
speculative at best.”) (footnote omitted).
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(2006) (noting Raichis narrow definition of ‘economics,” and observing
that, because the Supreme Court “has repeatedhatejueconomic
regulation with regulation of specific commodities,. this poses a serious
threat for environmental regulation,” including tG8A).

C. The Act's Protection of Biodiversity or Unknown

Markets Cannot Convert the Statute Into a
“Larger Regulation of Economic Activity”

It is no doubt true that Congress, in enactingEhdangered Species
Act, wished to protect biodiversity and, in so dpirpreserve whatever
hidden value may lie within protected speciesSee also Alabama-
Tombigbee Rivers Coal. v. Kepthorr&7 F.3d 1250, 1274-75 (1Cir.
2007). But these legislative aims cannot transftime Act into a market
regulatory scheme. As the Supreme Court has enzgllasregulation
cannot be upheld under the Commerce Clause usteguated causal
reasoning to reach the desired interstate markettreSee Lopez14 U.S.
at 567 (rejecting “pil[ing] inference upon inferericapproach)Morrison,
529 U.S. at 615 (rejecting a “but-for causal chapproach to reach “every
attenuated effect upon interstate commerce”). oMl lotherwise would

convert the Commerce Clause into the “[h]eyican-do-whatever-you-
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feel-like Clause.” SeeAlex Kozinski, Introduction to Volume Ninetegeth9
Harv. J.L. & Pub. Pol'y 1, 5 (1995).

Yet a biodiversity or “unknown markets” theory wdudbliterate any
distinction between “what is truly national andlyriocal.” Morrison, 529
U.S. at 617-18. To argue that Congress can regbiativersity because,
after all, life depends on it and without life onannot have commerce,
would leave no limit to Congress’s authoritgee, e.g.Nagle,suprag at 199
(“Such a loss of resources [or biodiversity] argamproceeds from the
same premises that would justify the applicatiorth&f Earth Preservation
Act to any human activity. It would, in short, @l Congress to do
anything.”); Mathewssupra at 951 (“If Commerce Clause analysis were a
matter of imagining whether a statute could hypithéy generate some
economic value that might not exist absent thautatt is hard to imagine
any law that would fail the test.”)See also GDF Realty Investments, Ltd. v.
Norton, 362 F.3d 286, 293 {5Cir. 2004) (Jones, J., dissenting from the
denial of rehearing en banc) (“[The propositiorgttall takes of all species
necessarily relate to an ecosystem, which by ity geandiosity must at
some point be ‘economic’ in actuality or in effect. is precisely the
reasoning rejected by the Supreme Court.”). Faelgun that instance

Congress would be entitled to conclude (and reddgrso) that violent
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crime, marriage, divorce, and childrearing all, tie aggregate, have a
substantial impact on the Nation’s economy, thosgbh activities are not
always economic.Cf. Morrison 529 U.S. at 615-16. And at that point, the
federal government would retain under the CommeZtause the very
police power that the Founders denied td&See id at 618.

The same result obtains with an argument based umknbwn
markets.” Such a theory would have no logical gtog point, given that
any non-commercial object can become a commerdpich See GDF
Realty 326 F.3d at 638 (“Thpossibility of future substantial effects . .. on
interstate commerce, through industries such asicmed is simply too
hypothetical and attenuated from the regulationptss constitutional
muster.”); Home Builders 130 F.3d at 1065 (Sentelle, J., dissenting) (“A
creative and imaginative court can certainly spateubn the possibility that
any object cited in any locality no matter how astiate or isolated might
some day have a medical, scientific, or economiaevavhich could then
propel it into interstate commerce,” but then thexauld be “no stopping
point” to regulation.).Cf. Maryland v. Wirtz392 U.S. 183, 196 (1968) (“the
power to regulate commerce, though broad indeedljmm#s”).

Ultimately, any justification for the Endangered eSgs Act’s

application in this case must fail, given that #tatute is simply not about
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economics, or commodities, or markets. In facts iprecisely because the
Act does not by and large regulate commodities etarkhat its defenders
have developed a “market failure” theory to supptatconstitutionality.
See Mollie Lee, Note, Environmental Economics: A Market Failure
Approach to the Commerce Claudd6 Yale L.J. 456, 490-92 (2006). But
any relation between the Act and markets is nedgssasubstantial and
attenuated. Therefore, regulation of non-econauiuwvities like the take of
Utah prairie dog falls outside tligaichrationale.

CONCLUSION

For the foregoing reasons, the judgment of theidistourt should be
affirmed.
DATED: May 26, 2015. Respectfully submitted,

/s/ Damien M.Schiff
DAMIEN M. SCHIFF

Counsel for Amici Curiae United
States Senators Mike Lee, et al.
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