
 

 

IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 

INVESTMENT COMPANY INSTITUTE  
and CHAMBER OF COMMERCE OF  
THE UNITED STATES OF AMERICA,  

   Appellants, 
 
  v. 
 

UNITED STATES COMMODITY  
FUTURES TRADING COMMISSION, 
 

   Appellee. 
 

 
 
 
 
 
No. 12-5413 
 
 
 

 
STATEMENT OF ISSUES 

  
Pursuant to this Court’s Order dated January 3, 2013, Appellants Investment 

Company Institute and Chamber of Commerce of the United States of America file 

this Statement of Issues:   

1. Whether the Commission arbitrarily and capriciously failed to address 

the facts and circumstances that underlay its 2003 rulemaking, including its prior 

finding that eliminating registration thresholds would provide increased liquidity. 

2.   Whether the Commission acted arbitrarily and capriciously, and in 

violation of the cost-benefit provision of the CEA, when it failed to assess the 

baseline of protection afforded by existing regulation and promulgated its rule in a 

manner that made it impossible to meaningfully determine the rule’s costs and 
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benefits, and when it repeatedly failed to address significant comments and 

alternatives presented by commenters. 

3.    Whether the Commission acted arbitrarily and capriciously when it 

declined to exclude swap transactions from the registration threshold on the ground 

that it did not know how to write such a rule, adopted a restrictive definition of 

bona fide hedging without explaining why it was rejecting proposed alternatives, 

and failed to provide a reasoned justification for setting the registration threshold at 

five percent.  

4.   Whether the Commission provided an inadequate opportunity for 

notice and comment.  

5. Whether the numerous deficiencies in the rulemaking process warrant 

vacatur of the Commission’s rule. 
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Dated:  January 30, 2013 Respectfully submitted, 

 
Of Counsel: 
 
Robin S. Conrad 
Rachel Brand 
NATIONAL CHAMBER  
LITIGATION CENTER, INC. 
1615 H STREET, N.W.   
Washington, D.C.  20062 
Telephone: 202.463.5337 
 
Attorneys for Plaintiff 
Chamber of Commerce of the 
United States of America 

/s/ Eugene Scalia                         s 
Eugene Scalia 
      Counsel of Record 
Scott P. Martin 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Ave., N.W. 
Washington, D.C.  20036 
Telephone:  (202) 955-8500 
Facsimile:  (202) 467-0539 
escalia@gibsondunn.com 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 30th day of January, 2013, I caused the 

foregoing Statement of Issues to be filed with the Clerk of Court for the United 

States Court of Appeals for the D.C. Circuit using the appellate CM/ECF system.   

I further certify that I caused the foregoing Statement of Issues to be served 

on the following by the CM/ECF system: 

Jonathan Lee Marcus 
jmarcus@cftc.gov 
Robert A. Schwartz 
rschwartz@cftc.gov 
Nancy R. Doyle 
ndoyle@cftc.gov 
Martin B. White 
mwhite@cftc.gov 
COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Center 
1155 21st Street, NW 
Washington, DC 20581 

 
 

      /s/ Eugene Scalia    
Eugene Scalia 
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