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The Equal Employment Advisory Council (“EEAC”), the Chamber of
Commerce of the United States of America (“the Chamber”), and the Society for
Human Resource Management (“ SHRM”), respectfully submit this brief as amici
curiaein support of Defendant-A ppellee Progress Energy, Inc.’s Petition for
Rehearing En Banc contingent on the granting of the accompanying motion for
leave. The brief urges this Court to grant the petition, vacate the panel decision,
and affirm the decision below.

INTEREST OF THE AMICI CURIAE

The Equal Employment Advisory Council (“EEAC”) is a nationwide
association of employers organized in 1976 to promote sound approaches to the
elimination of employment discrimination. Its membership includes over 320
major U.S. corporations. EEAC’ s directors and officers include many of
industry’ s leading expertsin the field of equal employment opportunity. Their
combined experience gives EEAC a unique depth of understanding of the practical,
aswell aslegal, considerations relevant to the proper interpretation and application
of equal employment policies and requirements.

The Chamber of Commerce of the United States of America (“the
Chamber”) isthe world' s largest business federation. It represents an underlying
membership of more than three million businesses, state and local chambers of

commerce, and professional organizations of every size, in every industry sector,



and from every region of the country. The Chamber advocates the interests of the
national business community in courts across the nation by filing amicus curiae
briefs in cases involving issues of national concern to American business.

The Society for Human Resource Management (* SHRM”) isthe world's
largest association devoted to human resource management. Representing more
than 200,000 individual members, SHRM’ s mission is to serve the needs of HR
professionals by providing the most essential and comprehensive resources
available. Asan influential voice, SHRM’ s mission is aso to advance the human
resource profession to ensure that HR is recognized as an essential partner in
developing and executing organizationa strategy. Founded in 1948, SHRM
currently has more than 550 affiliated chapters and membersin over 100 countries.

All of EEAC’ s members, many of the Chamber’s members, and the
employers of many of SHRM’ s members are employers covered by the Family and
Medica Leave Act (*FMLA”) of 1993, 29 U.S.C. 88 2601 et seq., aswell as other
labor and employment statutes and regulations. As employers and representatives
of employers who are potential defendantsin FMLA and other employment-related
lawsuits, the amici’s members are interested in preserving effective, voluntary
means of resolving both actual and potential claims without the costs, risks, and

other burdens associated with litigation.



Thus, the amici’s members have a direct and ongoing interest in the issue
presented in thisappeal. The pandl interpreted aregulation of the U.S. Department
of Labor as prohibiting employees from ever waiving a potential FMLA claim
without supervision by the Department of Labor or acourt. The panel’s
unprecedented holding would make it virtually impossible for employers to obtain
an enforceable general release without litigation, since the Department of Labor
lacks any vehicle for supervising the hundreds of thousands of releases signed
every year. The panel decision is harmful to both employers and employees, and
misapprehends either the meaning or the vaidity of 29 C.F.R. 8§ 825.220(d).

REASONS FOR GRANTING THE PETITION
l. THE PANEL DECISION DISREGARDS THE IMPORTANCE
OF PRIVATE RESOLUTION OF ACTUAL AND POTENTIAL
EMPLOYMENT DISPUTES AND WOULD IMPOSE A
SEVERE HARDSHIP ON BOTH EMPLOYERSAND
EMPLOYEES

The pand’ s decision that private parties cannot execute a valid release of
clams arising under the Family and Medical Leave Act (“FMLA”), 29 U.S.C.

88 2601 et seq., without the supervision of the U.S. Department of Labor (“DOL”)
or acourt has a devastating impact on hundreds of thousands of employers and
employees within the Fourth Circuit and elsewhere. By imposing the supervision

requirement for FMLA purposes, the panel decision undermines the preclusionary

effect of any general release of employment claims in any context, reducing its



value to employers and in turn what they are willing to pay for it, to the ultimate
detriment of the employees who are the recipients of the consideration given for
the release.

First, the panel’ s decision effectively bringsto a standstill both voluntary
separation incentives and involuntary separation severance pay programs.
According to the most recent report of the DOL’s Bureau of Labor Statistics
(“BLS”) Mass Layoff Statistics Program,” in May 2005 alone employers took
1,196 “mass layoff actions,” defined as layoffs of 50 or more workers, involving a
total of 128,771 employees. During the first five months of calendar year 2005,
there were 6,249 mass layoff events, involving 665,130 workers. 1d.

Many employers faced with the necessity of workforce reductions offer
severance benefits to ease the impact of lost employment. Some employers,
depending on financia circumstances and other considerations, also offer early
retirement incentives and other voluntary programs.

Because these employers are offering benefits considerably greater than they
are legally required to provide, they understandably ask that the employees
accepting such benefits sign a general release of claimsin return. By ruling that a

generd release is unenforceable with respect to FMLA claims absent supervision,

! United States Dept. of Labor, Bureau of Labor Statistics, News: Mass Layoffs in
May 2005 (June 23, 2005), available at
http://www.bls.gov/news.release/archives'mmls_06232005.pdf.




the panel decision creates a substantial disincentive for employersto offer
separation benefits. Employers are well aware that the potential risk of an FMLA
clamisasdgnificant one. On average, 14.5% of employeestook FMLA leavein
2004, and 52% of those took |eave more than once. Employment Policy Found.,
The Cost and Characteristics of Family and Medical Leave, 1ssue Backgrounder
(Apr. 19, 2005), at 2.° The inability to obtain afull release will substantially reduce
the amount employers are willing to pay. Asaresult, reductionsin force will till
occur, but with lesser, if any, additional benefits than offered in the past. Asa
consequence, the many employees who face layoffs will be deprived of a
substantial payment that might mean the difference between financial security and
financial peril.

Indeed, the pand decision jeopardizes every future voluntary resolution of
any employment-related disputes, including those wholly unrelated to the FMLA.
Itisnot at al clear how, for example, an employee and employer who are
exchanging a genera release for an early retirement incentive would go about
obtaining court approval - or even how the courts would have jurisdiction over
such a situation where there is no dispute. Likewise, no process for obtaining
supervision by DOL currently exists, and indeed would overwhelm the resources

of the agency if it did. Accordingly, employees will endure lengthy delays even if

2 available at http://www.epf.org/pubs/news etters/2005/i b20050419. pdf




arelease has been negotiated with the assistance of competent private counsel and
regardless of whether the dispute even involves an FMLA clam.

Moreover, the panel decision callsinto question myriad releases that already
have been executed nationwide. Countless employers have given consideration in
exchange for genera releases, only to find out now that the release is partially
unenforceable in the Fourth Circuit. For these employers, the panel decision
substantially undermines the finality and certainty for which they paid substantial
consideration arelease they reasonably believed to be valid.

[I. THE PANEL DECISION MISAPPREHENDSEITHER THE
MEANING OR THE VALIDITY OF THE DOL REGULATION

The pandl ruled that 29 C.F.R. § 825.220(d) prohibits any release of FMLA
clamsthat is not supervised by the DOL or a court. The panel misapprehended
the meaning of the regulation. If it did not, the regulation itsdlf isinvalid.

The Fifth Circuit has examined 29 C.F.R. § 825.220(d) and concluded that it
operates prospectively only. Farisv. Williams WPC-I, Inc., 332 F.3d 316 (5th Cir.
2003). The Fifth Circuit reasoned persuasively that the regulation prohibited only
waivers of the right to take FMLA leave in the future, not to claims or causes of
action for FMLA violations. 1d.

If the regulation indeed prohibits all waivers of any FMLA rights, it is
invalid under the Supreme Court’ s decision in Chevron U.SA., Inc. v. Natural

Resour ces Defense Council, Inc., 467 U.S. 837 (1984). The regulation is contrary



to the structure of the FMLA, which provides for two separate and independent
enforcement mechanisms — private civil actions aswell as suits by the DOL. 29
U.S.C. §2617. The FMLA unequivocally alows individualsto pursue FMLA
claims - and settle them - without any involvement by DOL. Indeed, potential
plaintiffs are not even required to exhaust administrative remedies before taking an
FMLA complaint to court, 29 U.S.C. § 2617(a)((2), as they would be under federal
anti-discrimination statutes, e.g., 42 U.S.C. 8 2000e-5(f)(2) (Title VI of the Civil
Rights Act of 1964); 29 U.S.C. § 626(d) (Age Discrimination in Employment Act
(ADEA)); thus the requirement of DOL supervision is particularly anomalous here.
The panel’ s decision mirrors the inception of along-resolved dispute
Involving the same argument about waivers of ADEA claims. Nearly twenty years
ago, apand of the Sixth Circuit ruled that waivers of ADEA clams were invalid
unless supervised, and the Sixth Circuit en banc reversed. Runyan v. National
Cash Register Corp., 787 F.2d 1039 (6th Cir. 1986). This Court later agreed with
the Sixth Circuit en banc in Runyan that ADEA claims were waivable, see Gilmer
v. Interstate/Johnson Lane Corp., 895 F.2d 195 (4th Cir. 1990), aff'd, 500 U.S. 20
(1991), as did five of its sister Circuits. See Gormin v. Brown-Forman Corp., 963
F.2d 323 (11th Cir. 1992); O’Harev. Global Natural Res., Inc., 898 F.2d 1015 (5th

Cir. 1990); Bormann v. AT& T Communications, Inc., 875 F.2d 399 (2d Cir. 1989);



Coventry v. U. S. Sedl Corp., 856 F.2d 514 (3d Cir. 1988); Lancaster v. Buerkle

Buick Honda Co., 809 F.2d 539, 540 (8th Cir.1987).

If anything, the instant case is even more compelling: while the ADEA

incorporates by reference the enforcement provisions of the Fair Labor Standards

Act authorizing (not compelling) DOL supervision of waivers, 29 U.S.C. 8§ 626(b)

(incorporating, inter alia, 29 U.S.C. § 216(c)), the FMLA does not.

CONCLUSION

For the foregoing reasons, the amici curiae the Equal Employment Advisory

Council, the Chamber of Commerce of the United States, and the Society for

Human Resource Management respectfully submit that the Petition for Rehearing

En Banc should be granted.
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