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INTRODUCTION

The Chamber of Commerce of the United States of America (U.S.
Chamber) and the California Chamber of Commerce (CalChamber)
(collectively, the Chambers) respectfully submit this amici curiae brief in
support of the Petition for Writ of Mandate filed by Macy’s. The Chambers
respectfully urge this Court to grant the petition and clarify two questions
that will have significant impact on businesses throughout California:
(1) when an employer agrees to charge back advanced commissions only
through an offset against future advanced commission payments, does the
employer properly issue a wage statement reporting the commissions at the
time of payment, without notation on future wage statements when the
commissions are earned; and (2) does PAGA still afford a private right of
action for alleged violations of California Labor Code Section 226(a)(6)—
which requires itemized wage statements to show “the inclusive dates of
the period for which the employee is paid”—in light of legislative
amendments in 2015 that effectively removed this statutory provision from
PAGA’s scope? These issues are exceptionally important to businesses in

California and warrant this Court’s immediate interlocutory review.

ARGUMENT

Many employers in California utilize a commission advance and
chargeback program like the one at issue in this case. As described in
Macy’s summary adjudication opposition papers filed with the superior
court, Macy’s advances commission payments to its employees, subject to
chargeback if the item on which the commission is paid is returned within a
certain period. And like many employers in California, Macy’s agrees to
charge back such advances only in the form of an offset against future
advanced commission payments. (Defendants’ Memorandum of Points and

Authorities in Opposition to Plaintiff’s Motion for Summary Adjudication
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at 1-2 & n.2.) The superior court held that Macy’s violated Section 226 of
the California Labor Code by issuing wage statements that reported these
advanced commission payments at the time they were paid, without making
further note of them on subsequent wage statements after the relevant
chargeback period expired (meaning after they were earned).

With respect to the laws governing paying employees advanced
commissions, California courts have long recognized the permissibility of
programs such as the one at issue here. (See, e.g., DelLeon v. Verizon
Wireless, LLC (2012) 207 Cal.App.4th 800; Koehl v. Verio, Inc. (2006) 142
Cal.App.4th 1313; Steinhebel v. L.A. Times Communications (2005) 126
Cal.App.4th 696.) Indeed, employers’ use of such payment plans benefits
employees, as it pays them sums above their hourly wages. (See, e.g.,
Steinhebel, supra, 126 Cal.App.4th at 709 [“Such advances work to the
benefit of employees and are to be encouraged, since they provide present
income even though subject to adjustment once initial sales have been
reconciled with commissionable sales.”].)

Many of the Chambers’ members, as well as the businesses whose
interests the Chambers represent, use the reporting practice at issue here:
They report the payment of advanced commissions at the time the dollars
are paid out to employees, without additional notation at the time those
dollars are considered earned. The superior court’s ruling raises concerns
about the legality of this widespread practice and creates significant
uncertainty for California employers. The consequences of potential
liability for violating Section 226 and the possibility of penalties under
PAGA are severe, and businesses in California therefore take their
compliance with reporting requirements seriously. Absent this Court’s writ
review, employers throughout California will need to take action to review
their commission reporting practices, and (given the superior court’s one-

paragraph order) will do so without any real guidance.
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The uncertainty created by the superior court’s order will impose
significant costs on California employers and will be of no benefit to
California employees. The purpose of Labor Code Section 226 is “to assist
the employee in determining whether he or she has been compensated
properly.” (See Soto v. Motel 6 Operating, L.P. (2016) 4 Cal.App.5th 385,
390.) Macy’s current reporting method achieves precisely this purpose:
Macy’s wage statements inform employees of their commission payments
as they are actually received. Under the superior court’s order, however,
employers would have to report commission payments long after
employees’ receipt of those payments, which would serve only to confuse

the very individuals wage statements are meant to benefit.

CONCLUSION

The issues presented by Macy’s are ones of first impression and are
extremely important to California employers. They will ultimately need to
be decided by the appellate courts, and the uncertainty created by the
superior court’s ruling and the costs to employers and employees in
California warrant this Court’s immediate writ review. The Chambers
respectfully urge this Court to grant Macy’s Petition for Writ of Mandate to
resolve these issues now and provide California employers certainty

regarding these important wage statement questions.
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