
 

 

 IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF WEST VIRGINIA  Wheeling Division  STEVEN M. RECHT, ALESHA BAILEY, ) and STEPHEN P. NEW, ) )  Plaintiffs, ) ) ) v.  ) Case No. 5:20-cv-00090 (JPB) )   )   )   )   )   )    )    )   Defendants. )   BRIEF OF AMICUS CURIAE CHAMBER OF COMMERCE OF THE UNITIED STATES OF AMERICA IN SUPPORT OF DEFENDANTS     

     June 2, 2020 

 Elbert Lin, WV Bar 12171 HUNTON ANDREWS KURTH LLP Riverfront Plaza, East Tower 951 East Byrd Street Richmond, Virginia 23219 (804) 788-8200 elin@huntonak.com  Counsel for Amicus Curiae   

JIM JUSTICE, in his Official Capacity as  Governor of West Virginia; and  PATRICK MORRISSEY, in his Official  Capacity as Attorney General of West Virginia,  
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STATEMENT OF INTEREST The Chamber of Commerce of the United States of America (the “Chamber”) is the world’s largest business federation.  It represents approximately 300,000 direct members and indirectly represents the interests of more than 3 million companies and professional organizations of every size, in every industry sector, and from every region of the country.  An important function of the Chamber is to represent the interests of its members in matters before Congress, the Executive Branch, and the courts.  To that end, the Chamber regularly files amicus curiae briefs in cases that raise issues of concern to the nation’s business community. The Chamber has a particular interest in this case due to the work of its Institute for Legal Reform (“ILR”), which champions legal-reform initiatives that promote economic growth and opportunity.  In 2017, ILR issued a report documenting the substantial public health threat posed by lawyers’ advertisements presenting misleading information about prescription drugs and medical devices.  See U.S. Chamber Inst. for Legal Reform, Bad for Your Health: Lawsuit Advertising, Implications and Solutions (Oct. 2017) (“Bad for Your Health”).1  The law Plaintiffs challenge directly responds to this serious public health threat. INTRODUCTION States have always regulated lawyer advertising, even banning it for most of the last century.  It was not until 1977 that the Supreme Court announced lawyer advertising is commercial speech protected by the First Amendment.  Under that framework, many regulations—including those at issue here—are entirely lawful.  States have broad authority to prohibit false, deceptive, and misleading statements in lawyers’ advertisements.  See Zauderer v. 
                                           1 https://www.instituteforlegalreform.com/research/bad-for-your-health-lawsuit-advertising-implications-solutions. 
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Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 638 (1985) (collecting cases).  They may also mandate statements “as long as [those] disclosure requirements are reasonably related to the State’s interest in preventing deception of consumers.”  Id. at 651. West Virginia’s Prevention of Deceptive Lawsuit Advertising and Solicitation Practices Regarding the Use of Medications Act (“the Act”) is facially constitutional under the Zauderer framework.  The Act targets specific aspects of lawyers’ advertisements that several studies conclude are inherently likely to mislead and confuse viewers and that doctors have confirmed do, in fact, deceive patients into believing the ads are unbiased medical advice.  A chorus of organizations—the American Medical Association, the AARP, and the Federal Trade Commission (“FTC”)—have condemned these misleading ads. Plaintiffs essentially concede that they want viewers to mistake their advertisements for medical advice and not what they actually are: recruitment tools for lawsuits.  They argue repeatedly that legal advertisements are fairly—and often—perceived as unbiased sources of medical information.  See, e.g., Plaintiffs’ Mem. in Supp. of Prelim. Inj. (“PI Mem.”), Dkt. No. 11-1, at 8 (“Health problems place a premium on assuring that the people receive truthful and accurate information about their conditions. . . . .  Lawyer advertising provides one way to convey that information.”); id. at 15 (legal advertisements “provide important information about drugs and devices”); id. at 24 (medical “information in the legal advertisement particularly serves consumers well”).  And they oppose the Act precisely because it distinguishes such ads from actual medical advice.  Id. at 27 (contending that the Act’s “purpose to prevent the suggestion that the ‘advertisement is offering professional advice . . . rather than legal services’ makes no sense”).  These are all reasons that support upholding the Act, not striking it down.  The Court should refuse the preliminary injunction. 

Case 5:20-cv-00090-JPB   Document 24   Filed 06/02/20   Page 7 of 22  PageID #: 230



 

3  

BACKGROUND A. Inherently misleading medical drug and device litigation advertisements Advertisements seeking plaintiffs for medical drug and device litigation bombard television viewers with increasing frequency.  Bad for Your Health at 6.  Often airing at times calculated to reach elderly viewers, these advertisements seek to enlist plaintiffs for mass tort lawsuits.  See Daniel M. Schaffzin, Warning: Lawyer Advertising May Be Hazardous To Your Health! A Call To Fairly Balance Solicitation Of Clients In Pharmaceutical Litigation, 8 Charleston L. Rev. 319, 336 (2013).  While not all such advertisements are inherently deceptive, those that are misleading often have one or more of the following characteristics. First, the advertisements open with an “alert” or “warning” that mimics a public service announcement, suggesting it will convey impartial medical information.  Bad for Your Health at 10.  University of Oregon law professor Elizabeth Tippett concluded that 20% of lawsuit ads opened this way.  See Elizabeth Tippett, Medical Advice from Lawyers: A Content Analysis of Advertising for Drug Injury Lawsuits, 41 Am. J. L. & Med. 7, 18 (2015) (examining ads in Atlanta and Boston in 2009).  The FTC warns that “sensational warnings or alerts . . . may initially mislead consumers into thinking they are watching a government-sanctioned medical alert or public service announcement.”  Press Release, FTC, FTC Flags Potentially Unlawful TV Ads for Prescription Drug Lawsuits (Sep. 24, 2019) (“FTC Press Release”).2   Second, the advertisements display without context the logo of the U.S. Food and Drug Administration (“FDA”) or other government entities, suggesting that those agencies and the medical community sponsor or endorse the message.  Bad for Your Health at 13.                                            2 https://www.ftc.gov/news-events/press-releases/2019/09/ftc-flags-potentially-unlawful-tv-ads-prescription-drug-lawsuits?utm_source=newsletter&utm_medium=email&utm_campaign =newsletter_axiosvitals&stream=top. 
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Third, the advertisements misrepresent the scientific research, overstating remote risks and glossing over (or omitting) the product’s benefits.  See Bad for Your Health at 10–12; FTC Press Release, supra, at 1 (explaining that ads “may misrepresent the risks associated with certain pharmaceuticals”).  As one doctor explained, one drug-lawsuit advertisement persuaded a highly educated patient to consider abandoning a blood thinning medication because of a 0.0009 annual fatal bleeding risk, even though the drug had a high likelihood of preventing a debilitating stroke.  Bad for Your Health at 12, 28–29 (testimony of Dr. W. Frank Peacock, MD). Fourth, these ads fail to caution viewers not to discontinue a prescription without consulting the doctor who prescribed the medication, upending a system of medically informed judgment designed to protect patients.  See FTC Press Release, supra, at 1.  When the advertisements do include a warning, the message appears in fine print, overshadowed by larger messages about the product’s adverse effects.  See Schaffzin, supra, at 339 n.76.  Fifth, the advertisements disclose the sponsoring law firm or lead generator only in fine print, usually near the end of the message, preventing viewers from accurately assessing the advertisement’s content from the outset.  See Bad for Your Health at 14. Sixth, the advertisements imply that medical devices or drugs have been taken off the market or lost FDA approval when, in fact, they have not.  Numerous ads prominently use the word “recall,” even though the drugs or devices are still being prescribed.  See FTC Press Release, supra, at 1 (noting that ads “could leave consumers with the false impression that their physician-prescribed medication has been recalled”); Bad for Your Health at 15–16.  One peer-reviewed study found that over half of new patients at a specialty urology clinic believed that government agencies or manufacturers had recalled mesh products used to treat female pelvic disorders, when no such recall had occurred.  Christopher F. Tenggardjaja et al., Evaluation of 
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Patients’ Perceptions of Mesh Usage in Female Pelvic Medicine and Reconstructive Surgery, 85 Urology 326, 327 (2015).  A statistical analysis of the results suggested a strong association between that misperception and television as a source of information.  Id. B. Evidence that medical drug and device litigation ads mislead and deceive Several sources confirm that these lawyer ads can and do deceive viewers—with tragic effects.  Surveys uniformly find that a significant percentage of respondents would stop taking prescribed medications after viewing drug litigation advertisements.  And physician reports show that, in fact, these ads have driven patients to discontinue drug treatments against medical advice.  1. Consumer and physician surveys In 2017, ILR commissioned a consumer-survey firm, Public Opinion Strategies, to study consumer perceptions of drug and device litigation advertisements.  See Bad for Your Health at 20.  It uncovered these concerning results: 
 72% of respondents had viewed a drug litigation ad on television in the past year. 
 84% said they would be concerned if a medication prescribed by their doctor was targeted by a law firm’s advertisement. 
 46% said that they would definitely or probably stop taking a prescribed medication directly after viewing an advertisement. See Bad for Your Health at 20–22.  A subset of 500 respondents who were taking or had previously taken a targeted drug were shown a lawsuit ad for that drug.  Id. at 21.  Afterwards, 26% said they would definitely or probably stop taking the drug immediately, and 58% said they would definitely or probably reduce the amount they take below prescribed levels.  Id. An independent survey conducted by academic researchers in 2018 revealed similar results.  See Jesse King & Elizabeth Tippett, Drug Injury Advertising, 18 Yale J. Health Pol’y L. 
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& Ethics 114 (2019).3  That study found “clear evidence that deceptive drug injury advertisements are likely to be misidentified” as public service announcements and that the ads “increase the perceived risks associated with the medications they feature.”  Id. at 146–47; see also National Council for Community Behavioral Healthcare, New Survey Shows Product Liability Litigation May Jeopardize Treatment Outcomes for People with Severe Mental Illness (June 13, 2007) (finding that 97% of the responding psychologists treated patients who had stopped taking their medication—and that more than half of those surveyed held litigation advertisements responsible for patient defiance) (Eli Lilly provided financial support). 2. Data on physician reports to the FDA Physician reports to the FDA confirm these studies.  The FDA’s “Medwatch” database collects voluntary reports by healthcare professionals about adverse drug-related events.  See FDA, MedWatch: The FDA Safety Information and Adverse Event Reporting Program.4  Though the database captures only voluntary reports, FDA searches reveal scores of cases where patients unilaterally discontinue a medical treatment as a result of lawyer advertising.   For example, following a 2016 congressional inquiry, a search focusing on anticoagulant medications retrieved sixty reports noting that a patient had discontinued the medication after viewing a drug-litigation advertisement.  Letter from Anna K. Abram, Deputy Commissioner, FDA, to Hon. Andy Harris, M.D., U.S. House of Representatives, at 1–2 (undated 2017) (attached as Exhibit A).  Physicians documented several instances of cardiovascular harm after patients discontinued treatment following a viewing—including six deaths.  Id.   
                                           3 https://digitalcommons.law.yale.edu/yjhple/vol18/iss2/3. 4 https://www.fda.gov/safety/medwatch/. 
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In a broader search two years later, again prompted by congressional concern, the FDA “identified 213 reports in which a patient viewed an advertisement and then discontinued” a course of medication.  Letter from Maren McBride, FDA, to Hon. Andy Harris, M.D., U.S. House of Representatives, at 1 (Feb. 6, 2019) (attached as Exhibit B).  Approximately 27% of those reports “described an adverse event after medication discontinuation.”  Id.  C. West Virginia’s response to misleading litigation advertisements Private groups, the federal government, and several states all have taken steps responding to the significant recent evidence.  Both the American Medical Association and the AARP have condemned drug and device litigation advertisements.  Bad for Your Health at 3–4, 31–32.  In June 2017, the House Judiciary Committee’s Subcommittee on the Constitution and Civil Justice held a hearing examining these types of lawyer advertisements.  Id. at 53.  The FTC sent warning letters to seven legal practitioners and lead generators, encouraging “clear and prominent audio and visual disclosures stating that consumers should not stop taking their medications without first consulting their doctors.”  FTC Press Release, supra, at 1.  And both Tennessee and Texas enacted laws targeting misleading tactics in lawyer advertisements in 2019.  See Tennessee Code § 47-18-3002; Texas Gov’t Code § 81.151, et. seq. West Virginia joined its sister states and passed the challenged Act earlier this year, targeting the specific advertising tactics discussed above.  First, the Act requires several disclosures making the ad’s sponsorship clear.  West Virginia Code § 47-28-3(a)(1), (5), (6).  Second, the Act prohibits a legal advertisement that, among other things: 
 Presents a legal advertisement as a “consumer medical alert”, “health alert”, “consumer alert”, “public service health announcement”, or substantially similar phrase suggesting to a reasonable recipient that the advertisement is offering professional, medical, or government agency advice about pharmaceuticals or medical devices rather than legal services; 
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 Displays the logo of a federal or state government agency in a manner that suggests affiliation with the sponsorship of that agency; 
 Uses the word “recall” when referring to a product that has not been recalled by a government agency or through an agreement between a manufacturer and government agency. Id. § 47-28-3(a)(2), (3), (4).  The Act also requires the following statements in certain legal advertisements:  
 “Do not stop taking a prescribed medication without first consulting with your doctor. Discontinuing a prescribed medication without your doctor’s advice can result in injury or death.” 
 Disclosure that the subject of the legal advertisement remains approved by the U.S. Food and Drug Administration, unless the product has been recalled or withdrawn. Id. § 47-28-3(b). ARGUMENT I. The Act is facially constitutional.   A. States may prohibit or mandate certain statements in lawyer advertising. Limits on advertising are familiar in the legal profession.  The prevailing view for much of the 20th century “was that advertising by lawyers was a form of solicitation of legal business, equally to be condemned with ‘ambulance chasing’ and other forms of direct or personal solicitation.”  Robert F. Boden, Five Years After Bates: Lawyer Advertising in Legal and Ethical Perspective, 65 Marq. L. Rev. 547, 550 (1982).  Echoing the British legal tradition’s belief that “law [was] a form of public service,” disapproval of lawyer advertising in the United States “evolved into an aspect of the ethics of the profession.”  Bates v. State Bar of Arizona, 433 U.S. 350, 371 (1977).  The American Bar Association adopted “a flat prohibition against advertising and solicitation” in 1908 and again embraced comprehensive prohibitions in its 1969 Code of Professional Responsibility.  Boden, supra, at 549, 551–52.  Consistent with this, states condemned lawyer advertising entirely for years.  See In re R.M.J., 455 U.S. 191, 193 (1982).   
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This status quo changed abruptly in 1977.  In Bates, the Supreme Court recognized for the first time that lawyer advertising is commercial speech and held that “advertising by attorneys may not be subjected to blanket suppression.”  433 U.S. at 379, 383.  The Court determined that Arizona could not prohibit a “truthful” newspaper advertisement “concerning the availability and terms of routine legal services.”  Id. at 385.  Bates was a “radical departure from old and accepted norms,” Boden, supra, at 554, which the Court soon emphasized “was a narrow” decision, In re R.M.J., 455 U.S. at 200.  Five years later, the Court reiterated that “advertising by lawyers still could be regulated” and that Bates left untouched the states’ ability to regulate “[f]alse, deceptive, or misleading” lawyer advertisements.  Id.  Lawyer advertising “poses special risks of deception” due to “[t]he public’s comparative lack of knowledge, the limited ability of [lawyers] to police themselves, and the absence of any standardization in the ‘product.’”  Id. at 202; see also Bates, 433 U.S. at 383.   By 1985, it was “well settled” that states remained “free to prevent the dissemination of . . . false, deceptive, or misleading” lawyer ads.  Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 638 (1985).  Not all regulations of such ads are subject to the balancing test for commercial speech announced in Central Hudson Gas & Electric Corp. v. Public Service Comm’n of New York, 447 U.S. 557 (1980).  First, states have broad authority to prohibit statements in lawyer advertising that are “inherently likely to deceive or where the record indicates that a particular form or method of advertising has in fact been deceptive.”  In re R.M.J., 455 U.S. at 202; see also Zauderer, 471 U.S. at 641.  That sort of “[m]isleading advertising may be prohibited entirely.”  In re R.M.J., 455 U.S. at 203.  Second, states may mandate certain statements “as long as [those] disclosure requirements are reasonably related to the State’s interest in preventing deception of consumers.”  Zauderer, 471 U.S. at 651. 
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B. The Act prohibits deceptive and inherently misleading statements in lawyer ads. 1. The Act’s several prohibitions fall well within the state’s authority to bar statements that are “inherently likely to deceive” or have been proven to do so.  In re R.M.J., 455 U.S. at 202.  The prohibitions are not broad “prophylactic rules” that make no attempt to distinguish between “deceptive and nondeceptive legal advertising.”  Zauderer, 471 U.S. at 644.  Each of the three prohibitions is targeted specifically at “a particular form or method of advertising” that is defined as misleading or that “has in fact been deceptive.”  In re R.M.J., 455 U.S. at 202. The first prohibition prevents disguising an offer for legal services as instead “offering professional, medical, or government agency advice about pharmaceuticals or medical devices.”  W. Va. Code § 47-28-3(a)(2).  It bars certain phrases that “[p]resent[] a legal advertisement” as something it is not—a public service announcement or health alert.  Id.  That is textbook deception for which there is ample real-world concern.  As the FTC has explained, “sensational warnings or alerts . . . may initially mislead consumers into thinking they are watching a government-sanctioned medical alert or public service announcement.”  FTC Press Release, supra, at 1; see also King & Tippett, supra, at 146–47 (finding “clear evidence that deceptive drug injury advertisements are likely to be misidentified” as public service announcements).   The second prohibition disallows using “the logo of a federal or state government agency in a manner that suggests affiliation with the sponsorship of that agency.”  W. Va. Code § 47-28-3(a)(3).  By its terms, this prohibition applies only to inherently misleading and actually deceptive uses of government logos.  Even Plaintiffs do not argue that it would ever be truthful to suggest that private legal advertisements have “the sponsorship” of a government agency.   The third prohibition bars misleading use of the word “recall.”  W. Va. Code § 47-28-3(a)(4).  Although Plaintiffs complain about the prohibition’s sweep, they do not contest that it legitimately bans some inherently false and misleading uses of the word “recall.”  Nor do they 
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dispute that this prohibition rests on sound data.  As discussed above, one study found that over half of new patients at a specialty urology clinic mistakenly believed government agencies or manufacturers had recalled mesh products and that nearly 70% received information on the topic from the television.  Tenggardjaja et al., supra, at 327; see also FTC Press Release, supra, at 1 (noting that many drug and device litigation ads “could leave consumers with the false impression that their physician-prescribed medication has been recalled”).   2. Plaintiffs’ challenges to these prohibitions fail because they facially attack the law but complain only about particular applications—and even those complaints are dubious.  They ask this Court to “[d]eclare that the Act is invalid and unenforceable in its entirety.”  Compl., Dkt. No. 1, at 31.  Yet even in the First Amendment context, facial challenges are disfavored because they “often rest on speculation,” “run contrary to the fundamental principle of judicial restraint,” and “threaten to short circuit the democratic process by preventing laws embodying the will of the people from being implemented in a manner consistent with the Constitution.”  Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 450–51 (2008).   As to the first and second prohibitions, Plaintiffs primarily raise vagueness concerns about various hypothetical situations.  PI Mem. 26–30.  But the Supreme Court has made clear that “speculation about possible vagueness in hypothetical situations not before the Court will not support a facial attack on a statute when it is surely valid ‘in the vast majority of its intended applications.’”  Hill v. Colorado, 530 U.S. 703, 733 (2000) (citing United States v. Raines, 362 U.S. 17, 23 (1960)).  And Plaintiffs have not shown unconstitutional vagueness in their few hypotheticals, much less in the vast majority of applications.  As the Supreme Court has said, “because we are ‘condemned to the use of words, we can never expect mathematical certainty from our language.’”  Id. (quoting Grayned v. City of Rockford, 408 U.S. 104, 110–11 (1972)).  
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Even in Plaintiffs’ most imaginative hypotheticals, it is “clear what the [law] as a whole prohibits.”  Id. (internal quotations omitted).  For example, there is little doubt that merely “displaying a letter sent by the FDA on its letterhead” would not violate the prohibition on using an agency logo in a way that suggests agency sponsorship of the ad.  PI Mem. 29.  As to the third prohibition, Plaintiffs attempt to sidestep the limitations on facial challenges by appealing to the overbreadth doctrine.  PI Mem. 25–26.  But the Supreme Court has held that “the overbreadth doctrine does not apply to commercial speech.”  Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 497 (1982); accord United Seniors Ass’n, Inc. v. Soc. Sec. Admin., 423 F.3d 397, 407 (4th Cir. 2005).  Indeed, the Court has specifically found lawyer advertising to be “a context where [the overbreadth doctrine] is not necessary to further its intended objective,” since such ads seem unlikely to be “crushed by overbroad regulation.”  Bates, 433 U.S. at 381.  Here, Plaintiffs have many other ways to describe a “recall” without using that word—e.g., the product has been withdrawn, called back, or taken off the market—to which they will undoubtedly turn if the Act goes into effect.  In any event, Plaintiffs’ arguments illustrate the dangers of weighing hypotheticals not before a court.  It is hardly clear that, as Plaintiffs speculate, the law bars the use of “recall” in cases of voluntary action.  See PI Mem. 20–26.  At least with respect to FDA-regulated products, on which Plaintiffs focus, there are no recalls that do not involve government participation.  Every “recall,” including so-called voluntary ones, is subject to ongoing FDA oversight.  See 21 C.F.R. § 7.40(a) (“setting forth specific recall procedures for the Food and Drug Administration to monitor recalls and assess the adequacy of a firm’s efforts in recall”).  Those voluntary recalls may be “through an agreement between a manufacturer and government agency,” W. Va. Code § 47-28-3(a)(4), and thus may lawfully be described as a “recall” in a legal ad.   
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Finally, Plaintiffs also rely heavily on Sorrell v. IMS Health Inc., 564 U.S. 552 (2011), but that case has no application here.  The state in Sorrell “nowhere contend[ed] that [the regulated activity was] false or misleading within the meaning of this Court’s First Amendment precedents.”  Id. at 579.  That case did not change or speak to the Zauderer framework for assessing regulations aimed at deceitful and misleading tactics in legal advertisements. C. The Act mandates uncontroversial disclosures reasonably related to West Virginia’s interest in preventing consumer deception.  The state may mandate disclosures in legal ads to correct a “self-evident” possibility of deception.  In Zauderer, the Supreme Court considered a legal advertisement promoting a contingency fee arrangement that failed to disclose a client’s potential liability for “costs.”  Id. at 633.  Ohio’s requirement that the ad disclose the distinction between “fees” and “costs” “easily passe[d] muster” because, “to laymen not aware of the meaning of these terms of art,” the advertisement would falsely suggest a “no-lose proposition.”  Id. at 652.  As the chance of deception was “self-evident,” the court “[did] not require the State to ‘conduct a survey of the . . . public before it [may] determine that the [advertisement] had a tendency to mislead.’”  Id. at 652–53 (citing FTC v. Colgate-Palmolive Co., 380 U.S. 374, 391–392 (1965)). More recently, the Court has said that disclosures must convey “purely factual and uncontroversial information,” cannot be “unjustified or unduly burdensome,” and must seek “to remedy a harm that is potentially real not purely hypothetical.”  Nat’l Inst. of Family & Life Advocates v. Becerra (“NIFLA”), 138 S. Ct. 2361, 2372, 2377 (2018) (citing Zauderer, 471 U.S. at 651).  The Court refused to apply Zauderer to disclosures about abortion because they were “anything but [] ‘uncontroversial.’”  Id. at 2372.  Separately, the Court struck down a disclosure law that was justified by “purely hypothetical” reasons and that required the speaker to post the 
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notice in “as many as 13 different languages” and “call attention to the notice, instead of its own message, by some method such as larger text or contrasting type or color.”  Id. at 2377–78. The Act’s mandatory disclosures meet all of these requirements.  To begin with, they seek to prevent deception that is nonhypothetical, “self-evident,” and verified by substantial evidence.  The need for the first disclosure requirement—that advertisers caution viewers to consult their doctors—is confirmed by survey data and actual physician accounts of patients unilaterally discontinuing a course of medical treatment after viewing a legal advertisement.  See Exs. 1 and 2; FTC Press Release, supra, at 1.  And as to the second requirement—that advertisers disclose that a medication or device remains approved by the FDA—the disclosure addresses the self-evident and documented concern that an ad raising questions about a drug or medical device could mislead a viewer into thinking the FDA has recalled the product.  See Tenggardjaja et al., supra, at 327; see also FTC Press Release, supra, at 1.   Moreover, the disclosures here fall in the heartland of Zauderer.  They address the same content—lawyer advertising—and are purely factual and uncontroversial.  It is neither controversial nor “medical advice” to remind a viewer to consult with the medical professional on whose authority and instruction a treatment was assigned in the first place.  PI Mem. 27.  It is common sense.  Likewise, disclosing that a drug or device remains approved by the FDA, when that is the truth, is not controversial either.  Even if there are questions surrounding whether that approval will or should continue, PI Mem. 37–38, the required disclosure takes no position on future approval.  And finally, unlike in NIFLA, these disclosures do not burden the speaker by effectively requiring it to “call attention to the notice, instead of its own message.”5                                               5 Beyond their alleged burden, Plaintiffs do not contest the disclosures regarding the advertiser’s identity and nature of the advertisement.  W. Va. Code § 47-28-3(a)(1), (5), (6).  

Case 5:20-cv-00090-JPB   Document 24   Filed 06/02/20   Page 19 of 22  PageID #: 242



 

15  

II. The Equal Protection Clause does not require heightened scrutiny. Invoking the Equal Protection Clause, Plaintiffs attempt to circumvent the Supreme Court’s commercial speech jurisprudence.  But courts have uniformly rejected such an end-around.  See, e.g., Chambers v. Stengel, 256 F.3d 397, 401 (6th Cir. 2001) (“[E]qual protection claims involving commercial speech also are subject to the same level of review.”); Anderson v. Treadwell, 294 F.3d 453, 465 (2d Cir. 2002) (same); First Resort, Inc. v. Herrera, 860 F.3d 1263, 1278 (9th Cir. 2017) (same).  Plaintiffs turn again to Sorrell, see PI Mem. 40–41, but Sorrell did not consider an equal protection challenge or suggest that the Equal Protection Clause is a backdoor to heightened scrutiny unavailable under the First Amendment.   III. The Act is severable. To the extent this Court disagrees that the Act’s provisions all survive constitutional scrutiny, the Act is severable, and any preliminary injunction should be limited accordingly.  West Virginia Code § 2-2-10(cc) provides that “the provisions of every section, article or chapter of this code, whether enacted before or subsequent to the effective date of this subdivision, are severable.”  This provision, which Plaintiffs fail even to acknowledge, has been applied consistently by the West Virginia Supreme Court of Appeals to statutes that lack any contrary indication on severability, as here.  See State ex rel. Loughry v. Tennant, 732 S.E.2d 507, 519 (W. Va. 2012) (applying 2-2-10(cc) to remove unconstitutional portion of statute); Women’s Health Ctr. of W. Virginia, Inc. v. Panepinto, 446 S.E.2d 658, 667 (W. Va. 1993) (same).  This Court need not—and may not—undertake its own assessment as to whether the Legislature intended each provision to stand alone, as Plaintiffs baselessly invite the Court to do.   CONCLUSION Because the Act is constitutional, the Court should deny Plaintiffs’ motion for a preliminary injunction. 
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Respectfully submitted,   By: /s/ Elbert Lin   Elbert Lin HUNTON ANDREWS KURTH LLP Riverfront Plaza, East Tower 951 East Byrd Street Richmond, Virginia 23219 (804) 788-8200 elin@huntonak.com  Counsel for Amicus Curiae   
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