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The Hon. Chief Justice Tani Cantil-Sakauye
and Associate Justices

Supreme Court of California

350 McAllister Street

San Francisco, California 94102-4797

Re:  Patricia Casey v. Kaiser Gypsum Company, Inc.
Supreme Court Case No. S232453
First Appellate District, Division Four, Case No. A133062

Dear Chief Justice and Associate Justices:

I write on behalf of the Chamber of Commerce of the United States to
urge the Court to grant the petition for review in this case. The petition presents
this Court with an excellent opportunity to supply much-needed guidance on when
the procedures leading to an award of punitive damages violate basic principles of
fundamental fairness, resulting in arbitrary punishment.

I. Interest of the Chamber of Commerce of the United States

The Chamber of Commerce of the United States is the world’s largest
business federation, representing 300,000 direct members and indirectly
representing the interests of more than three million companies and professional
organizations of every size, in every industry sector, and from every region of the
country, including in California. Many of the Chamber’s members in CalifornRECEIVED
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defendants in tort litigation and thus have an acute interest in the proper and
predictable application of the law of punitive damages.

The risk of arbitrary and devastating punitive damages is a grave concern to
the Chamber’s members. As Justice Brennan explained, unacceptable risks can
emerge if “juries are left largely to themselves in making this important, and
potentially devastating, decision.” (Browning-Ferris Industries of Vermont, Inc. v.
Kelco Disposal, Inc. (1989) 492 U.S. 257, 281 [Brennan, J., concurring].) The
Chamber’s members, and all defendants facing claims for punitive damages, are
entitled to a finder of fact that is properly informed, both as to the facts implicating
liability and the legal limits on punitive damages.

1I1. The Court Should Grant the Petition

As the petition for review explains, and a review of the Court of Appeal’s
opinion reveals, the court deprived the jury empaneled to retry the claim for
punitive damages of critical context: specifically, the truncated jury instructions on
punitive damages explicitly excluded those constitutional “reprehensibility” factors
that favored the defendant, and included only those factors that the judge deemed
could be supported by the evidence. This fundamental failure to educate the jury on
all of the applicable legal limits deprived the defendant of the process due under
California law and the Federal Constitution. Although the decision below is
unpublished, the petition for review explains that it implicates questions of punitive
damages practice on which lower courts have often misapplied this Court’s
precedent to issues implicating fundamental fairness. This case presents a suitable
opportunity for this Court to give valuable guidance on those recurring and
important questions of constitutional dimension.

Avoiding arbitrary punishment is a touchstone of the U.S. Supreme Court’s
due process jurisprudence. “Punitive damages pose an acute danger of arbitrary
deprivation of property.” (Honda Motor Co. v. Oberg (1994) 512 U.S. 415, 432.)
“Unless a State insists upon proper standards that will cabin the jury’s
discretionary authority, its punitive damages system ... may threaten ‘arbitrary
punishments,’ i.e., punishments that reflect not an ‘application of law’ but ‘a
decisionmaker’s caprice.”” (Phillip Morris USA v. Williams (2007) 549 U.S. 346,

352-353 [quoting State Farm Mut. Auto. Ins. Co. v. Campbell (2003) 538 U.S. 408,
416, 418].)

Accordingly, that Court has given special attention to “the question of what
procedures are necessary to ensure that punitive damages are not imposed in an
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arbitrary manner.” (Honda Motor, supra, 512 U.S. at p. 420.) Thus, for example, “
‘[e]xacting appellate review’ is intended to ensure punitive damages are the product
of the ‘application of law, rather than a decisionmaker’s caprice.”” (Simon v. San
Paolo U.S. Holding Co. (2005) 35 Cal.4th 1159, 1172 [brackets in original, quoting
State Farm, supra, 538 U.S. at p. 418].)

What the jury hears and how it is instructed goes to the heart of whether a
verdict results in arbitrary and capricious punishment. (See, e.g., Honda Motor,
supra, 512 U.S. at p. 433 [“[P]roper jury instruction[] is a well-established and, of
course, important check against excessive awards.”].) With respect to what the jury
hears, due process demands that the defendant be allowed “an opportunity to
present every available defense.” (Phillip Morris, supra, 549 U.S. at p. 353 [quoting
Lindsey v. Normet (1972) 405 U.S. 56, 66].) That necessarily includes the right to
present all of the facts and circumstances that are constitutionally relevant to
determine liability and damages. (See State Farm, supra, 538 U.S. at p. 425 [“The
precise award in any case, of course, must be based upon the facts and
circumstances of the defendant’s conduct and the harm to the plaintiff..”]; Medo v.
Superior Court (1988) 205 Cal.App.3d 64, 68 [“Punitive damages are not simply
recoverable in the abstract. They must be tied to oppression, fraud or malice in the
conduct which gave rise to liability in the case.”, italics in original].) The failure to
include this context creates an unacceptable risk that a jury will impose
punishment based upon a judgment that is disconnected from the particular acts
giving rise to liability. Accordingly, the best practice would be to simply retry
compensatory damages in tandem with a retrial of punitive damages, as the
defendant here persuasively argues is required by statute. (See Pet. for Review 12-
15.) At a minimum, a court should take great care to ensure that the artificially
limited nature of the retrial does not leave a void that invites arbitrary punishment.

With respect to the second concern—that the jury be properly instructed—no
serious argument exists that less guidance is better than more, or that incomplete
instructions are better than complete ones. “Given the risks of unfairness ..., it is
constitutionally important for a court to provide assurance that the jury will ask the
right question, not the wrong one. And given the risks of arbitrariness [among
others], it is particularly important that States avoid procedure that unnecessarily
deprives juries of proper legal guidance.” (Phillip Morris, supra, 549 U.S. at p. 355
[citations omitted].) The factors in CACI 3949 (which are themselves of
constitutional dimension, see Pet. for Review 21) educate the jury on the narrow
role of punitive damages in our system by identifying the nature and degree of
reprehensibility required to support such an extreme sanction. Without the benefit
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of those benchmarks, a jury can bring to bear only its own arbitrary intuition. The
constitutionally required “exacting appellate review” reflects a similar idea: that
appellate judges (who may review many punitive damage awards over the course of
a career) can bring a better-developed sense of what conduct truly merits punitive
damages than can a jury whose members may be altogether unfamiliar with the
concept. Accordingly, changing those foundational instructions as the trial court
did, on the view that they were not implicated, deprives the jury of the critical
knowledge that the defendant’s conduct does not meet the full range of accepted

norms for judging reprehensibility. This sort of instructional error could hardly be
more prejudicial.

As the petition explains, there are strong reasons to suspect that the
proceedings below failed to give the jury the context it needed to proceed fairly and
produce a constitutionally sound decision to punish the defendant. For these
reasons, the Chamber urges this Court to grant the petition.

Very truly yours,

D

Benjamin J. Horwich
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