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INTEREST OF THE AMICI CURIAE

Amici curiae, which are further described in the Appendix, are the American Farm
Bureau Federation, American Petroleum Institute, American Road & Transportation Builders
Association, Chamber of Commerce of the United States, Edison Electric Institute, Leading
Builders of America, National Alliance of Forest Owners, National Association of Home
Builders, National Cattlemen’s Beef Association, National Corn Growers Association, National
Mining Association, National Pork Producers Council, National Stone, Sand & Gravel
Association, Public Lands Council, and U.S. Poultry & Egg Association. These national trade
associations represent a broad cross-section of the Nations infrastructure, commercial and
residential construction industries, and mining, manufacturing, forestry, agriculture, livestock,
and energy industries, al of which are vital to a thriving national economy, including providing
much needed jobs.

Many of amici’s members construct residential developments, multi-family housing
units, commercia buildings, shopping centers, factories, warehouses, waterworks, roads and
other infrastructure. During 2019, total public and private investment in the construction of
residential structures alone totaled over $550 billion. U.S. Census Bureau, Annual Value of
Construction  Put in Place 2008-2019, https:.//www.census.gov/construction/c30/
historical_data.html. Every $1 hillion of residential construction generates around 16,000 jobs.
Spending on commercial and institutional facilities such as shopping centers, schools, office
buildings, factories, libraries, and fire stations has an even larger job creation effect, at around
18,000 jobs per $1 hillion of spending.

In addition, many of amici’s members construct and maintain critical infrastructure:

highways, bridges, railroads, tunnels, airports, electric generation, transmission, and distribution


https://www.census.gov/construction/

facilities, and pipeline facilities. Infrastructure investments increase economic growth,
productivity, and land values. Not only are investments in infrastructure critical to quality of life
throughout the nation, but they create many jobs. Every $1billion in transportation and water
infrastructure construction creates approximately 18,000 jobs.

Amici’s agricultural members grow virtually every agricultural commodity produced
commercialy in the United States, including significant portions of the U.S. wheat, soybean,
cotton, milk, corn, poultry, egg, pork, and beef supply. Agriculture and livestock-related
industries contributed over $1 trillion to the U.S. gross domestic product in 2017 and employed
22 million people in 2018. U.S. Dep't of Agric., Economic Research Serv., Ag and Food Sectors
and the Economy (May 4, 2020), https.//www.ers.usda.gov/data-products/ag-and-food-statistics-
charting-the-essential s/ag-and-food-sectors-and-the-economy; see also U.S. Dep't of Agric.,
Economic Research Serv., Ag and Food Statistics: Charting the Essentials, February 2020 (Feb.
2020), https.//www.ers.usda.gov/webdocs/publications/96957/ap-083.pdf. Forestry-related bus-
inesses support 2.9 million total jobs and are associated with $128.1 billion in total payroll. And
forest products—paper, wood, and furniture manufacturing—eontribute nearly 6% of GDP.
Forest2Market, New Report Details the Economic Impact of US Forest Products Industry (May
9, 2019), https://blog.forest2market.com/new-report-detail s-the-economic-impact-of -us-forest-
products-industry; Nat'l Alliance of Forest Owners, The Economic Impact of Privately-Owned
Forests in the 32 Major Forested Sates (Apr. 4, 2019), https://nafoalliance.org/wp-
content/uploads/2018/11/Forest2Market_Economic_Impact_of Privately-Owned Forests April
2019. pdf; see also Am. Forest & Paper Ass'n, Sate Industry Economic Impact-United States
(Aug. 2018), https://www.afandpa.org/docs/default-source/factsheet/2018-update/united-states-

august-2018.pdf ?sfvrsn=2.
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Additionally, amici represent producers of most of America's coal, metals, and industrial
minerals. In 2017, U.S. mining activities directly and indirectly generated over 1.5 million U.S.
jobs and $95 hillion in U.S. labor income, and contributed $217.5 billion to the U.S. GDP. See
Nat’'l Mining Association, The Economic Contributions of U.S Mining, at E-1 (Sept. 2018),
https://nma.org/wp-content/uploads/2016/09/Economic_Contributions of Mining_2017 _
Update.pdf. They also represent the energy industry that generates, transmits, transports, and
distributes the nation’s energy to residential, commercial, industrial, and institutional customers.
Together, oil and natural gas supply more than 60 percent of our nation’s energy. U.S. Energy
Information Assh, Annual Energy Outlook 2019, https.//www.eia.gov/outlooks/aeo/ datal
browser/#/?1d=1-AEO2019& cases=ref2019& sourcekey=0.pdf. Overall, as of 2017, the oil and
natural gas industry supported 10.3 million U.S. jobs and contributed 8% of U.S. GDP.
American Petroleum Inst., Oil & Natural Gas: Supporting the Economy, Creating Jobs, Driving
America Forward (2018), https://www.api.org/~/media/Files/Policy/TaxesDM2018-086_API_
Fair_Share_OnePager_FIN3.pdf.

Individually and collectively, amici’s members are thus of critical importance to the
Nation’s economy. Their experience, planning, and operations make them experts in the Clean
Water Act (CWA) and the practical consequences of the regulatory definition of “waters of the
United States” (WOTUS) challenged here, the Navigable Waters Protection Rule, 85 Fed. Reg.
22,250 (Apr. 21, 2020) (*2020 Rul€”). Amici have a strong interest in ensuring that federal CWA
jurisdiction is exercised lawfully and in promoting national uniformity in the definition of what
features are ‘waters of the United States.” Their members must comply with the CWAS
prohibition against unauthorized “discharges’ into areas that are ultimately deemed jurisdic-

tional. The 2020 Rule provides their members much-needed certainty in describing features that


https://nma.org/wp-content/uploads/2016/09/Economic_Contributions_of_Mining_2017_%20Update
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are or are not “waters of the United States.” The prior regulatory regime required unpredictable
case-by-case determinations by the agencies, and under that system businesses did not know
which features on their lands were jurisdictional and which were not. That uncertainty was
compounded by court rulings that meant different regulatory regimes applied in different states.
Uncertainty as to which features were jurisdictional deprived amici’s members of notice of what
the law requires and made it impossible for them to make informed decisions concerning the
operation, logistics, and finances of their businesses. And it put them at risk of severe crimina
and civil penalties and citizen suits for failing to predict how the Act would be applied.

The 2020 Rule culminates more than five years of multiple administrative rulemakings
and litigation, in which many members of the amicus coalition participated at every step. They
have submitted comments on every proposed rule and litigated for a lawful, reasonable standard
since the U.S. EPA and Army Corps of Engineers (the “agencies’) proposed what became the
2015 rule defining WOTUS. See 80 Fed. Reg. 37,054 (June 29 2015) (“2015 Rul€”). They were
among the most active litigants challenging the 2015 Rule’s unlawful expansion of federa
jurisdiction. Many of the amici challenged the 2015 Rule in district courts in Texas and Georgia
—where the courts held the 2015 invalid—and as amici in the District of North Dakota and
elsawhere. Among other things, they persuaded the U.S. Supreme Court that these challenges
belong in district court, resolving a long-time split among the circuits as to where jurisdiction
lay. Nat’l Ass'n of Mfrs. v. Dep't of Defense, 138 S. Ct. 617 (2018).

For all these reasons, amici believe that their experience with the development of and
litigation over the regulatory definition of WOTUS—including their members experience

operating under prior regulatory regimes—should inform this Court’ s decision.



BACKGROUND

The agencies brief describes the landscape; amici need not repeat it here, except to
emphasize the regulatory confusion predating the agencies adoption of the 2020 Rule, which
harmed amici’s members. What features qualify as WOTUS for purposes of the CWA has been a
source of confusion to regulated parties and regulators aike for some time. Seeking to bring
clarity to the definition, but in reality engendering much more confusion, the Obama
administration published an expansive definition of WOTUS in 2015, sweeping in features that
had never been subject to federa jurisdiction. For the regulated community, including amici’s
members, the 2015 Rule was a disaster, imposing huge risks for ordinary land use activities,
while bearing no discernible relation to statutory text or Supreme Court precedent. See
Declaration of Don Parrish (“Parrish Decl.”) 1 27-29, 40-45 (detailed costs and confusion under
the 2015 Rule) (attached as Exhibit 1). The 2015 Rule was subject to multiple legal challenges
and was preliminarily enjoined in twenty-seven States. See American Farm Bureau Fed'n v.
EPA, 3:15-cv-165 (S.D. Tex. Sept. 12, 2018), Dkt. 87; Georgia v. Pruitt, 326 F. Supp. 3d 1356,
1364-65 (S.D. Ga. 2018); North Dakota v. EPA, 127 F. Supp. 3d 1047, 1051 n.1, 1055 (D.N.D.
2015). But it went into effect in other states, leading to a patchwork regulatory regime with
inconsistent legal obligations for regulated entities with nationwide operations. Parrish Decl.
25.

In part due to the legal uncertainty generated by the 2015 Rule, the agencies resolved to
repeal and replace it in a “comprehensive, two-step process.” 82 Fed. Reg. 34,899, 34,899 (July
27, 2017). As the first step, the agencies repealed the defunct 2015 Rule. 84 Fed. Reg. 56,626
(Oct. 22, 2019). The agencies then promulgated the 2020 Rule, the second step, to implement the
“objective of the Clean Water Act to restore and maintain the integrity of the nation’s waters.”

85 Fed. Reg. 22,250. That involved relying on science to “inform[] the agencies interpretation



of [WOTUS],” while recognizing that “science cannot dictate where to draw the line between
Federal and State or Tribal waters, as those are lega distinctions that have been established
within the overall framework and construct of the CWA.” Id. at 22,271. To correct the illegalities
inherent in the 2015 Rule, the agencies thus struck ‘a reasonable and appropriate balance
between Federal and State waters’ that is “intended to ensure that the agencies operate with the
scope of the Federal government’s authority over navigable waters.” 1d. And, to address the
significant confusion generated under prior regimes, the agencies crafted the 2020 Rule with
“categorical bright lines” to improve clarity and predictability. Id. at 22,273.

SUMMARY OF THE ARGUMENT

The 2020 Rule was a valid exercise of the agencies’ authority and should be upheld. The
2015 Rule manifested an unreasonably expansive scope of federal jurisdiction and required
costly case-by-case jurisdictional determinations that failed to provide certainty to the regulated
community. The agencies promulgated the 2020 Rule to better accommodate the twin
congressional purposes underlying the Clean Water Act (“CWA”)—protection of the integrity of
navigable waters and preservation of state authority over land and water use—in a manner that
observed constitutional boundaries and provided greater regulatory predictability.

Plaintiffs charge that the 2020 Rule violates the APA because it is arbitrary and
capricious. But the agencies complied with their obligation to provide a reasoned explanation for
their policy change. The agencies were not required to affirmatively disprove the scientific basis
for the 2015 Rule because the 2020 Rule is predicated on alegal policy determination regarding
the permissible scope of federal jurisdiction, not a regection of past science or alteration of
federal jurisdiction as a scientific matter. Plaintiffs’ repeated attempts to fault the 2020 Rule as

scientifically unsound thus fall flat.



Another central focus of Plaintiffs challenge is on the agencies' decision to incorporate
into the 2020 Rule aspects of Justice Scalia's plurality decision in Rapanos v. United Sates, 547
U.S. 715 (2006). But Justice Scalia’s opinion is only one of the sources relied on by the agencies
in promulgating the Rule. And the agencies retain authority to reasonably interpret ambiguous
statutory provisions within the bounds of the CWA and binding precedent. See National Cable &
Telecommunications Association v. Brand X Internet Services, 545 U.S. 967 (2005). The 2020
Rule is a reasonable and measured interpretation of the scope of federa jurisdiction under the
CWA in the light of statutory language, structure, and purpose and Supreme Court precedent.

Contrary to Plaintiffs' argument, there is no binding holding from Rapanos rejecting the
plurality’s view. To prevail on that point, Plaintiffs must combine the four-Justice dissent in
Rapanos with Justice Kennedy’s concurrence. But a dissenting opinion cannot be used to form
the basis of a legal holding: because the dissenters did not join in the judgment, their views can
have no precedential weight.

ARGUMENT

THE AGENCIES PROVIDED A REASONED EXPLANATION FOR THE 2020
RULE

Agency actionisinvalidif it is“arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2). Under that standard of review, an agency must
“examine the relevant data and articulate a satisfactory explanation for its action.” Motor Vehicle
Mfrs. Assn v. Sate Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983). Agencies need not rigidly
adhere to their past policies. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 514 (2009). But
they must provide a “reasoned explanation” for any change in position (Encino Motorcars, LLC
v. Navarro, 136 S. Ct. 2117, 2125-26 (2016)) and “show that there are good reasons for the new

policy.” Fox, 556 U.S. at 515. The agencies here satisfied those standards.



A. The 2020 Ruleis supported by a reasoned explanation

Although Plaintiffs claim the agencies failed to provide reasoned explanations for
changes in the 2020 Rule impacting jurisdiction over certain ephemeral waters and wetlands,
Dkt. 31 at 12-19, the agencies in fact provide explanations that span 75 pages of the Federal
Register and meticulously set forth the agencies’ interpretation of the CWA'’s text, structure, and
purpose (85 Fed. Reg. 22,252-54), the regulatory history (id. at 22,254-55), legal precedent
bearing on the phrase “waters of the United States’ (id. at 22,256-59), and the rulemaking
process. Id. at 22,259-337. This is not a rule backed by ‘terse explanation” or beset by
“unexplained inconsistency.” Encino Motorcars, 136 S. Ct. at 2126; New York v. U.S. Dep't of
Health & Human Servs., 414 F. Supp. 3d 475, 549 (S.D.N.Y. 2019).

The agencies acknowledge the change in policy in the 2020 rule, explaining the 2020
Rule was intended to ‘@liminat[e] the case-specific application of the agencies previous
interpretation of Justice Kennedys significant nexus test” in favor of ‘Clear categories of
jurisdictional waters that adhere to the basic principles articulated” in Supreme Court precedent
and comport with the structure of the CWA. 85 Fed. Reg. 22,273. And they showed “good
reasons’ for the new rule. Fox, 556 U.S. at 515. The 2020 Rule balances the CWA's goals of
preventing pollution and preserving states control over their water and land resources—a key
defect of the prior rule. 85 Fed Reg. 22,252; see 33 U.S.C. 88 1251(a), (b). The agencies found
that the 2015 Rule had rested on too narrow a “view of Congress policy in section 101(b)”
regarding states' roles under the CWA as inconsistent with statutory text and history. 85 Fed
Reg. at 22,269-70. Under the reasoned-explanation test, “an agency may justify its policy choice
by explaining why that policy is more consistent with statutory language’ than alternative

policies.” Encino Motorcars, 136 S. Ct. at 2127. That iswhat the agencies did.



In carrying out their mandate to balance national interests in keeping navigable waters
free from pollution while “promoting economic growth, minimizing regulatory uncertainty, and
showing due regard for the roles on the Congress and the States under the Constitution,” 82 Fed.
Reg. 12,497, 12,497 (Feb. 28, 2017), the agencies concluded that the 2015 Rule “failed to
adequately consider and accord due weight to the policy of Congress’ preserving states' rights.
85 Fed. Reg. 22,260. The policy change thus rebalances jurisdiction to match Congress
purposes in the CWA. That isa“good reason” for the change. See Nat’| Ass' n of Regulatory Util.
Comm'rsv. SEC, 63 F.3d 1123, 1127 (D.C. Cir. 1995).

The agencies also implemented the Rule to be consistent with constitutional limits on
their jurisdiction. In SWANCC, 531 U.S. at 172-73, the Court explained that Congress did not
manifest a clear intent in the CWA for federal regulation to extend to the limits of the agencies
congtitutional authority under the Commerce Clause. An interpretation of WOTUS to be as broad
as the federa governments Commerce Clause authority would ‘dter[] the federal-state
framework by permitting federal encroachment upon a traditional state power”—the power over
local land use. Id. at 173. The agencies properly crafted the 2020 Rule to bring the definition of
WOTUS within that constitutional limit and to comply with SWANCC. See 85 Fed. Reg.
22,264-65.

Another “good reason” for the change in policy from the 2015 Rule to the 2020 Rule is
that the new Rule provides greater regulatory certainty that was lacking in the prior regulations,
which were impermissibly vague. 85 Fed. Reg. 22,325 (2020 Rule's “categorica bright lines’
provide “clarity and predictability for regulators and the regulated community”); see Parrish

Decl. 111 49-55 (outlining benefits under the 2002 Rule). Without doubt, “[r]Jemoving the source



of confusion” is “‘good reason[] for the new policy.”” Gonzales-Velizv. Barr, 938 F.3d 219, 235
(5th Cir. 2019).

B. Plaintiffs Arguments That The 2020 Rule Is Arbitrary And
CapriciousHave No Merit

Plaintiffs claims that the 2020 Rule is nevertheless arbitrary and capricious boil down to
their dissatisfaction that the agencies did not adopt findings that informed the 2015 rulemaking
and their allegations that the agencies did not address scientific matters. Dkt. 31 at 13-15. But the
2020 Rule establishes the opposite: the agencies were cognizant of the hydrological science,
addressed that science, and considered it along with other factors. There is no requirement that
the agencies consider only science; indeed, it would be unlawful for the agencies to do so at the
expense of statutory language, structure, and precedent.

1 The agencies explained their treatment of ephemeral features

Plaintiffs claim that the agencies ignored the scientific record regarding the importance
of ephemeral streams to downstream water quality (Dkt. 31 at 13, 16), but the agencies did not
need to rebut the scientific record of a connection between ephemeral streams to downstream
water quality because science alone cannot answer the jurisdictional question and the agencies
made a determination that the policies underlying the CWA supported their line-drawing.
Further, the agencies did address this question, acknowledging that the Connectivity Report
supports the conclusion that ephemera streams influence downstream waters. 85 Fed. Reg.
22,288. They observed that the SAB recommended using a “connectivity gradient” to recognize
the probability that impacts occurring along the gradient will be transmitted downstream, but the
SAB aso recognized that the Connectivity Report is not a “policy document.” 1d. The agencies
explained that they used the Connectivity Report ‘to inform” the new WOTUS definition,

including by “recognizing the ‘connectivity gradient’ and potential consequences between
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perennial, intermittent, and ephemeral streams and downstream waters within a tributary
system.” Id.

Plaintiffs assail the agencies use of the connectivity gradient to exclude ephemeral
streams, Dkt. 31 at 15-16, but that is simply a complaint about the agencies drawing lines that
accommodate the governing legal principles. See Nat’'| Shooting Sports Found., Inc. v. Jones 716
F.3d 200, 214-15 (D.C. Cir. 2013); Commonwealth of Mass., Dep't of Pub. Welfare v. Sec'y of
Agric, 984 F.2d 514, 522 (1st Cir. 1993). The agencies explained that they considered the
connectivity gradient in light of their decision to draw lines to preserve state sovereignty and
provide regulatory certainty (85 Fed. Reg. 22,288, 22,325), and that they “looked to science to
inform” their definition of the term “gphemeral” while following the legal principles
established in the statute and precedent. 1d. at 22,271. That was sufficient.

2. The agencies explained their treatment of wetlands

Because the definition of WOTUS isalegal, not scientific, exercise, Plaintiffs’ criticisms
that the agencies ignored record evidence and findings in the Connectivity Report regarding
coverage of wetlands fail. Dkt. 31 at 31-32. The agencies explained that a scientific analysis of
the interconnectedness of remote waters and wetlands cannot alone answer the legal question of
the scope of federal jurisdiction under the statute: “science cannot dictate where to draw the line
between Federal and State or tribal waters, as those are legal distinctions that have been
established within the overall framework and construct of the CWA.” 85 Fed. Reg. 22,271
(emphasis added). Instead, the definition of WOTUS “must be grounded in a legal analysis of the
limits on CWA jurisdiction reflected in the statute and Supreme Court case law.” Id. (emphasis
added). They further stated that the 2015 Rule, which rested in large part on the Connectivity
Report, failed to “implement the legal limits on the scope of the agencies authority under the
CWA” which were recognized by the district court in Georgia v. Wheeler when it held the 2015

Rule to be unlawful. 418 F. Supp. 3d 1336 (S.D. Ga. 2019); 85 Fed. Reg. 22,272.
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And simply because the Connectivity Report found that wetlands are connected to
downstream water integrity does not mean that those wetlands must come within the definition
of WOTUS, as even the 2015 Rule recognized. See 80 Fed. Reg. 37,057. Therefore, the
exclusion of some wetlands in the 2020 Rule is not an “unexplained inconsistency in agency
policy” and does satisfy the reasoned-explanation test. Encino Motorcars, 136 S. Ct. at 2126.

C. The agencies did not ignore water quality

Plaintiffs say the agencies failed to consider the effects of the Rule on the CWA's
objective ‘to restore and maintain the chemical, physical, and biological integrity of the
Nation's waters.”” Dkt. 31 at 23. But, as Plaintiffs concede, the agencies repeatedly considered
water quality in the Rule. Id. (quoting 85 Fed. Reg. at 22,252, 22,272, 22,287). And they
specifically discussed that States may begin to regulate more waters and that “a State can more
efficiently allocate resources towards environmental protection due to local knowledge of
amenities and constituent preferences.” 85 Fed. Reg. 22,334. Thus, the agencies did not ignore
an aspect of the problem—they considered the likelihood that states would exercise their powers
to efficiently fill any regulatory gaps, which would be a net benefit from the Rule.

. THE 2020 RULE ISCONSISTENT WITH THE CLEAN WATER ACT

Plaintiffs claim that the 2020 Rule violates the CWA because it incorporates aspects of
the Rapanos pluraity (Dkt. 31 at 26) and it improperly addresses the role of the states under the
Act (id. at 29-30). Neither of those arguments has any merit.

A. The 2020 Rule is consistent with controlling Supreme Court
precedent

The Rule complies with the Supreme Court’s binding holdings on the interpretation of
WOTUS. Under Chevron, U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,
865-66 (1984), fal courts prior judicial construction of a statute trumps an agency

construction” when “the prior court decision holds that its construction follows from the
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unambiguous terms of the statute and thus leaves no room for agency discretion.” Id. at 982. The
agencies properly determined that precedent constrained the reach of CWA jurisdiction in ways
previous rulemaking had failed to implement.

Although “WOTUS’ is, to some extent, an ambiguous term, courts have found that the
term unambiguously has (or does not have) certain core attributes. See SWANCC, 531 U.S. 159
(2001); United Sates v. Riverside Bayview Homes, 474 U.S. 121 (1985). That is where a second
legal doctrine comes into play. Rapanos was a fractured decision without a majority opinion. The
Supreme Court’s guidance in that situation is that “‘the holding of the Court may be viewed as
that position taken by those Members who concurred in the judgments on the narrowest
grounds.” Marks v. United States, 430 U.S. 188, 193 (1977) (emphasis added). “[T]he Marks
rule produces a determinative holding ‘only when one opinion is a logical subset of other,
broader opinions.” Large v. Fremont Cty., Wyo., 670 F.3d 1133, 1141 (10th Cir 2012); see
United States v. Davis, 825 F.3d 1014, 1021-22 (9th Cir. 2016) (“A fractured Supreme Court
decision should only bind the federal courts of appeal when a mgjority of the Justices agree upon
a single underlying rationale and one opinion can reasonably described as alogical subset of the
other”); United States v. Cundiff, 555 F.3d 200, 209 (6th Cir. 2009) (“Where no standard put
forth in a concurring opinion is alogical subset of another concurring opinion (or opinions) that,
together, would equal five votes, Marks breaks down”); United States v. Alcan Aluminum Corp.,
315 F.3d 179, 189 (2d Cir. 2003) (applying logical subset rule under Marks); King v. Palmer,
950 F.2d 771, 781 (D.C. Cir. 1991) (en banc) (“one opinion can be meaningfully regarded as
‘narrower’ than another—only when one opinion is alogical subset of other, broader opinions. In
essence, the narrowest opinion must represent a common denominator of the Court’s reasoning;
it must embody a position implicitly approved by at least five Justice who support the

judgment”).
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In a situation where ‘the plurality and concurring opinions do not share common
reasoning whereby one analysisisa‘logical subset’ of the other,” there is no controlling opinion.
United Sates v. Epps, 707 F.3d 337, 350 (D.C. Cir. 2013). That is the case here because neither
the Rapanos plurality opinion nor Justice Kennedy’s concurrence is the logical subset of the
other—they are distinct approaches to defining the scope of WOTUS. The plurality applied a
two-part test to determine whether a wetland was within the jurisdictional reach of the CWA.
First, there must be “waters’ that contain a “relatively permanent flow,” and second, there must
be a “continuous surface connection” between the water and the wetland. Rapanos, 547 U.S. at
757 (plurality). By contrast, Justice Kennedy’s significant nexus test provided that wetlands
“possess the requisite nexus . . . if the wetlands, either alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical, and biological integrity of
other covered waters more readily understood as havigable” I1d. a 780 (Kennedy, J.,
concurring).

The plurality did not accept Justice Kennedy’s significant nexus test, explaining that the
test “leaves the [CWA]'s ‘text’ and ‘structure’ virtually unaddressed.” 1d. at 753. The plurality
continued that the “case-by-case determination of ecological effect” of a wetland on a navigable
water under the significant nexus test “was not the test” and had been “specifically rejected” by
the Court’s prior cases. Id. at 754. Likewise, Justice Kennedy did not accept the plurality’s test,
finding it to be “inconsistent with the Act’ s text, structure, and purpose.” Id. at 776 (Kennedy, J.)
The pluralitys test, but not the significant nexus test, would exclude wetlands that abut
navigable-in-fact waters but lack a continuous surface connection, and it would include remote
wetlands with a surface-water connection with a small but continuously flowing stream that may
be excluded by the significant nexus test. Id. at 776-77. Because the Rapanos plurality and

concurrence took entirely different approaches, under Marks neither opinion is the binding
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holding of Rapanos. See United Sates v. Johnson, 467 F.3d 56, 63-64 (1st Cir. 2000) (neither the
Rapanos plurality or concurrence isalogical subset of the other under Marks).

In the absence of a controlling opinion under Marks, the Court should still determine
whether there is common ground between the Rapanos plurality and concurrence. See Tyler v.
Bethlehem Steel Corp., 958 F.2d 1176, 1182 (2d Cir. 1992) (court may look for common ground
in plurality and concurring opinions); King, 950 F.2d at 781 (the focus of the Marks analysis and
the logical subset test is on finding “a common denominator of the Court’s reasoning”). Both the
plurality and Justice Kennedy agreed that (1) the word “navigable’ in the CWA must be given
some effect, Rapanos, 547 U.S. at 778 (Kennedy, J., concurring); see id. at 731 (plurality);
(2) WOTUS includes some waters and wetlands not navigable-in-fact but which bear a
substantial connection to navigable waters, id. at 739, 742 (plurality); id. at 784-85 (Kennedy,
J); (3) environmental concerns cannot override the statutory text, id. at 745-46 (plurdlity); id. at
778 (Kennedy, J.); and (4) WOTUS cannot include drains, ditches, streams remote from
navigable-in-fact water and carrying only a small volume water toward navigable-in-fact water,
or waters or wetlands that are alongside adrain or ditch, id. at 733-34, 742 (plurality); id. at 778,
778-91 (Kennedy, J.). Under Brand X, those are conclusions about the core meaning of WOTUS
that the agencies cannot ignore in their subsequent rulemaking, and the 2020 Rule is consistent
with those requirements. E.g., 85 Fed. Reg. 22,251-52.

B. Plaintiffs misunderstand the Rul€'s foundations and ignore
gover ning precedent

Plaintiffs argue that the 2020 Rule “is modeled after the plurality opinion in Rapanos”
but that five Supreme Court Justices “rejected the plurality’s statutory interpretation[.]” Dkt. 31
at 26. Those points are both incorrect and irrelevant.

As an initial point, Plaintiffs premise is false because the 2020 Rule does not wholly

adopt the Rapanos plurality opinion nor wholly reject Justice Kennedy’s concurrence. Instead,
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the agencies explained that “there are sufficient commonalities between these opinions to help
instruct the agencies on where to draw the line between Federal and State waters.” 85 Fed. Reg.
22,268. For instance, the 2020 Rule ‘incorporates important aspects of Justice Kennedy's
opinion, together with those of the plurality, to craft a clear and implementable definition [of
“tributary”] that stays within their statutory and constitutional authorities.” 1d. at 22,291. The
agencies further acknowledged that each opinion “excludes some waters and wetlands that the
other standard does not,” but were guided by the fact that both opinions “agreed in principle that
the determination must be made using a basic two-step approach that considers (1) the
connection of the wetland to the tributary; and (2) the status of the tributary with respect to
downstream traditional navigable waters.” |d. at 22,267. Additionally, both opinions “also agreed
that the connection between the wetland and the tributary must be close.” Id. The agencies
sought to implement guidance from “the [opinions] common analytical framework.” Id. The
2020 Rule thus uses both the Rapanos plurality and concurrence as guideposts.

Further, Plaintiffs suggestion that a “mgority” of the Rapanos Court rejected the
plurality decision is misguided. Dkt. 37 at 26. As explained, to determine the legal holding of a
fragmented decision, Marks instructs courts to consider the opinions of the Justices ‘who
concurred in the judgments.” 430 U.S. at 193; see O'Ddll v. Netherland, 521 U.S. 151, 160
(1997) (in determining precedential effect of its fragmented decisions, the Court looks to the
opinions of “the Justices whose votes were necessary to the judgment”). That analysis excludes
consideration of dissenting opinions. King, 950 F.2d at 783 (“Marks has never been so applied
by the Supreme Court, and we do not think we are free to combine a dissent with a concurrence
to form a Marks magjority”); Jonathan H. Adler, Reckoning With Rapanos: Revisiting “ Waters of
the United States” and the Limits of Federal Wetland Regulation, 14 Mo. Envt’l L. & Pol’y Rev.

1, 14 (2006) (“it would be wrong to view any part of Justice Stevens' dissent as a ‘holding’ of
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the Court. Nothing in the dissent constitutes a portion of the judgment of the Court, so nothing in
the dissent is part of the actual holding of the case”).

This approach stands to reason. “Although dissents may be scholarly and persuasive to
some, they are not binding law to any.” Okpalobi v. Foster, 244 F.3d 405, 415 n.15 (5th Cir.
2001); see Purcell v. BankAtlantic Fin. Corp., 85 F.3d 1508, 1513 (11th Cir. 1996) (“a dissenting
Supreme Court opinion is not binding precedent”). Because the Justices “views in dissent, of
course, are not binding authority,” Brzonkala v. Virginia Polytechnic Inst. & Sate Univ., 169
F.3d 820, 878 (4th Cir. 1999), it does not make sense to combine dissenting views with a
concurrence to create binding authority. See United Sates v. Brooks, 2009 WL 3644122, at *12
(E.D.N.Y. 2009) (“a dissent, even from the Supreme Court ... ‘has absolutely no precedential
value'”).

Dissenting opinions “cannot form part of the ratio decidendi of a case [because] they are
not reasons for the order made by the court.” A.M. Honore, Ratio Decidendi: Judge and Court,
71 Law Q. Rev. 196, 198 (1955). “The Supreme Court, like al appellate courts, makes binding
precedent solely by giving reasons for its judgments. Dissents do not contain reasons for the
Court’ s judgments; they provide reasons their authors oppose the Court’s judgment.” In re Jones,
534 B.R. 149, 158 (Bankr. E.D. Ky. 2015). Therefore, ‘any intimation that the views of
dissenting Justices can be cobbled together with those of a concurring Justice to create a binding
holding must be rejected. That is not the law in this or virtually any court following common-law
principles of judgments.” Whole Woman'’ s Health v. Paxton, 972 F.3d 649, 653 (5th Cir. 2020).

As specifically applied to Rapanos, the Eleventh Circuit held that “[w]e simply cannot
avoid the command of Marks,” which ‘does not direct lower courts interpreting fractured
Supreme Court decisions to consider the positions of those who dissented,” so ‘it would be

inconsistent with Marks to allow the dissenting Rapanos Justices to carry the day.” United States

17



v. Robison, 505 F.3d 1208, 1221 (11th Cir. 2007) (emphasisin original); see also id. (“pursuant
to Marks, we are left to determine which of the positions taken by the Rapanos Justices
concurring in the judgment is the ‘narrowest,’ i.e, the least far-reaching™ (emphasis in
original); United Sates v. Freedman Farms, Inc., 786 F. Supp. 2d 1016, 1021 (E.D.N.C. 2011)
(agreeing with Eleventh Circuit that ‘it would be inconsistent with Marks to allow the
dissenting Rapanos Justices to carry theday’”).

Strong policy considerations support this rule that courts should not assign weight to
dissenting opinions to contrive a precedential holding from a Supreme Court decision otherwise
lacking one under the Marks analysis. When a decision of the Court does not yield a binding
legal holding, “the process of continued percolation through independent lower court reasoning
yields important value.” Duvall, 740 F.3d at 622 (Williams, J., concurring in denial of en banc
consideration).

Therefore, there is no binding holding from Rapanos that agencies cannot consider the
plurality decision.® In fact, the Supreme Court’s own understanding of Rapanos confirms this
because the Court looks to the plurality when it seeks guidance from that case. For instance, in
County of Maui v. Hawaii Wildlife Fund, 140 S. Ct. 1462 (2020), the Court issued a fragmented
decision addressing the meaning of language in the CWA regarding discharge of pollutants
‘from any point source.” Four Justices wrote opinions and all of them cited the Rapanos
pluralitys discussion of point sources under the CWA. Id. at 1468-78; id. at 1478-79
(Kavanaugh, J., concurring); id. at 1479-82 (Thomas, J., dissenting); id. at 1482-92 (Alito, J.,

dissenting). While each opinion applied the plurality’s reasoning differently, there can be no

1 Plaintiffs cite Johnson, 467 F.3d 56, for the proposition that Justice Stevens's dissent is the binding opinion in
Rapanos. Dkt. 31 at 26. Johnson stands for no such thing. In that case, the First Circuit found the Marks framework
unworkable as applied to Rapanos and sought guidance from Justice Stevens's dissent as a “simple and pragmatic”
alternative to finding a binding opinion where there is none. 467 U.S. at 64. And Johnson was not considering the
issue here, which is the propriety of the 2020 Rule under the APA, and did not have the benefit of the agencies
lengthy explanation of their approach.
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guestion that the Court believes the plurality—even though not a holding under Marks—is the
source from which to draw guidance about the meaning of the statute.

C. The 2020 Rule is a proper interpretation of the States rolein
water resour ce regulation

Plaintiffs argue that the 2020 Rule places too much emphasis on the States' role in
regulating water and land resources set forth in Section 101(b). Dkt. 31 at 29-30. They suggest
that Section 101(b) assigns to states a role in administering federal programs but does not have
any broader relevance. Dkt. 31 at 29-30. That reading is based on a misunderstanding of the
statute’s history. As the Rapanos plurality explained, the “statement of policy” that Congress
intended in the CWA “to recognize, preserve, and protect the primary responsibilities and rights
of the States to prevent, reduce, and eliminate pollution,” and “to plan the development and use
... of land and water resources’ was included in the CWA as amended in 1972. 547 U.S. at 737.
The 1977 amendments to the CWA then added language defining certain roles for states in
permitting programs under the Act. 91 Stat. 1567, 1575, Public Law 95-217 (1977). Given this
history, the Rapanos plurality explained that the statement of policy from the 1972 Act “plainly
referred to something beyond the subsequently added state administration program of 33 U.S.C.
8§ 1344(g)-(1).” 547 U.S. at 737; see 85 Fed. Reg. 22,270. The evolution of the statutory text
confirms that the agencies were entitled to rely on the preservation of state authority over land

and water resources as one key policy of the CWA.
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CONCLUSION

Plaintiffs motion for summary judgment should be denied and Defendants cross-motion

should be granted.
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APPENDIX

Amici are asfollows:

The American Farm Bureau Federation (AFBF) is a voluntary general farm organization
formed in 1919 to protect, promote, and represent the business, economic, social, and
educational interests of American farmers and ranchers. Through its state and county Farm
Bureau organizations, AFBF represents about six million member families in all 50 States and
Puerto Rico.

The American Petroleum Ingtitute (API) is the only national trade association
representing all facets of the natural gas and oil industry, which supports 10.3 million U.S. jobs
and nearly 8 percent of the U.S. economy. API's more than 600 members include large
integrated companies, as well as exploration and production, refining, marketing, pipeline,
marine businesses, and service and supply firms. These companies provide most of the nation’s
energy. APl was formed in 1919 as a standards-setting organization. In its first 100 years, API
has developed more than 700 standards to enhance operational and environmental safety,
efficiency and sustainability.

The American Road and Transportation Builders Association (ARTBA) is a non-partisan
federation established in 1902 whose primary goal is to aggressively grow and protect
transportation infrastructure investment to meet the public and business demand for safe and
efficient travel. ARTBAS members designed, built and continue to manage the Nations
Interstates and intermodal surface transportation network. Its core mission is market
development and protection on behalf of the U.S. transportation design and construction

industry.



The Chamber of Commerce of the United States of America (Chamber) is the world’s
largest business federation, representing the interests of approximately 300,000 direct members
and indirectly representing the interests of more than three million businesses and organizations
of every size, in every industry sector, and from every geographical region of the country. A
central function of the Chamber is to represent the interests of its members in important matters
before Congress, the Executive Branch, and the courts.

The Edison Electric Ingtitute (EEI) is the trade association representing all U.S. investor-
owned electric companies. Its members provide electricity for about 220 million Americans and
operate in al 50 states and the District of Columbia. EEI’s mission is to promote the long-term
success of the electric power industry.

The Leading Builders of America (LBA) isanational trade association representing 20 of
the largest homebuilding companies in North America. Collectively, LBA members build
approximately 35% of all new homes in America. Its purpose is to preserve home affordability
for American families. LBA member companies build across the residential spectrum from first-
time and move-up to luxury and active-adult housing. In each of these segments, its members are
leaders in construction quality, energy efficiency, design, and the efficient use of land. Many of
its members are also active in urban multi-family markets and also develop traditional and neo-
traditional suburban communities.

The National Alliance of Forest Owners (NAFO) is a national advocacy organization
committed to advancing federal policies that support the long-term economic, social, and
environmental benefits of sustainably managed, privately owned forests. NAFO member
companies own and manage more than 46 million acres of private working forests—forests that

are managed to provide a steady supply of timber. NAFO’s membership also includes state and



national associations representing tens of millions of additional acres. NAFO works aggressively
to sustain the ecological, economic, and social values of forests and to assure an abundance of
healthy and productive forest resources for present and future generations.

The National Association of Home Builders (NAHB) is a national trade association
incorporated in Nevada. NAHB’s membership includes more than 140,000 builder and associate
members organized into approximately 700 affiliated state and local associationsin all 50 states,
the District of Columbia, and Puerto Rico. Its members include individuals and firms that
construct single-family homes, apartment buildings, condominiums, and commercia and
industrial projects, aswell as land developers and remodelers.

The National Cattlemen’s Beef Association (NCBA) is the largest and oldest national
trade association representing American“show that there are good reasons for the new policy.”
cattle producers. Through state affiliates, NCBA represents more than 175,000 of America’s
farmers and ranchers, who provide a significant portion of the nation’s supply of food. NCBA
works to advance the economic, political, and social interests of the U.S. cattle business and to
be an advocate for the cattle industry’s policy positions and economic interests.

The National Corn Growers Association (NCGA) was founded in 1957. NCGA
represents nearly 40,000 dues-paying corn farmers nationwide and the interests of more than
300,000 growers who contribute through corn checkoff programs in their States. NCGA and its
50 affiliated state organizations work together to create and increase opportunities for corn
growersto help them sustainably feed a growing world.

The National Mining Association (NMA) is the national trade association of the mining

industry. NMA’s members include the producers of most of the Nation's coal, metals, and



industrial and agricultural minerals, manufacturers of mining and mineral processing machinery,
equipment, and supplies; and engineering and consulting firms that serve the mining industry.

The National Pork Producers Council (NPPC) is an association of 43 state pork producer
organizations and the global voice in Washington, DC for the Nation's approximately 60,000
pork producers. NPPC conducts public policy outreach at both the state and federal level with a
goal of meeting growing worldwide consumer demand for pork while simultaneously protecting
the water, air, and other environmental resources that are in the care of or potentially affected by
pork producers and their farms. NPPC and its members have engaged directly with EPA over the
last two decades regarding the development of water quality standards and have made significant
capital investments in the design and operation of farms to comply with these environmental
regulations.

The National Stone, Sand, and Gravel Association (NSSGA) member companies are
responsible for the essential raw materials found in every home, building, road, bridge and public
works project in the U.S. and produce more than 90% of the crushed stone and 70% of the sand
and gravel consumed annually in the United States. The industry employs about 100,000 men
and women nationally. NSSGA and its predecessor organizations have represented the industry
for over 100 years.

The Public Lands Council (PLC) has actively represented cattle and sheep producers who
hold public lands grazing permits since 1968. Public land grazing is the economic backbone of
countless rural communities within 11 western states. The PLC advocates for these western
ranchers, who preserve the Nation’s natural resources while providing vital food and fiber to the
Nation and the world. Approximately 22,000 ranchers own nearly 120 million acres of private

land and hold grazing permits on more than 250 million acres managed by the U.S. Forest



Service and Bureau of Land Management. Nearly 40% of western cattle herd and 50% of the
nation’ s sheep herd spend time on public lands.

The U.S. Poultry & Egg Association (U.S. Poultry) is the world's largest and most active
poultry organization. The Association represents the entire industry as an ‘All Feather”
association. Membership includes producers and processors of broilers, turkeys, ducks, eggs, and
breeding stock, as well as allied companies. Formed in 1947, the association has affiliations in 27

states and member companies worldwide.
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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CONSERVATION LAW FOUNDATION, et al.,

Plaintiff
aintfts, Case No. 20-cv-10820-DPW

V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY, etal.,

Defendants.
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DECLARATION OF DON PARRISH



I, Don Parrish, declare based upon personal knowledge that:

1 | am over eighteen years of age, suffer from no disability that would preclude me
from giving this declaration, and make this declaration upon personal knowledge.

2. | offer this Declaration based on my 30 years working primarily on Clean Water
Act (“CWA") issues on behalf of farmers, ranchers, and industry groups in a wide variety of
business areas.

3. | am the Senior Director of Regulatory Affairs at the American Farm Bureau
Federation (“AFBF"). AFBF isavoluntary general farm organization formed in 1919, representing
about 6 million member families through Farm Bureau organizations in all 50 states plus Puerto
Rico. Each state Farm Bureau is an independent entity, affiliated with AFBF through a
membership agreement. Individual and family Farm Bureau members are associate members of
AFBF.

4, AFBF s primary function is to advance and promote the interests of farmers and
ranchers and their rural communities. This involves advancing, promoting, and protecting the
economic, business, social, and education interests of farmers and ranchers across the United
States. AFBF seeks to promote the development of reasonable and lawful environmental
regulations and regulatory policy that affect the use and development of agricultural land.

5. AFBF has a dedicated staff and expends a great amount of resources to advocate
on many issues before Congress, the Executive Branch and federal courts to serve the interests of
farmers and ranchers. AFBF routinely lobbies the federal government to improve the regulatory

climate for farmers and ranchers and to protect their ability to make productive use of their land.



6. The scope of federal jurisdiction under the Clean Water Act is of key importance
to AFBF and its members. AFBF has expended great resources related to promoting a lawful and
reasonabl e interpretation of the CWA.

7. In addition to my role at AFBF, | am the Chairman of the Waters Advocacy
Codlition (“WAC” or “the Coalition”), a position in which | have served since its inception in
2010. My duties as Chairman of the Waters Advocacy Coalition include holding weekly meetings,
responding to requests for information from the government and the general public, providing
information on government regulations to the Coalition’s members, assisting the members with
participation in legislation and rulemaking processes, and ensuring the Coalition’s members are
able to express their interests to government entities.

8. WAC and its members, including AFBF, advocated against the 2015 expansion of
the definition of jurisdictional Waters of the United States (“WOTUS”), for the repeal of the 2015
Rule, and for a more certain and narrower definition of WOTUS like that adopted in the 2020
Navigable Waters Protection Rule. Their advocacy throughout has reflected the great harm to their
member landowners and operators that results from broad and uncertain federa jurisdiction
beyond what Congress intended in the CWA.. Vacating that Rule would cause great harm to amici
and WA C’ smembers. | submit this declaration to describe some of the harmsthat arose from prior,
broader definitions of WOTUS that have been addressed by the 2020 Navigable Waters Protection
Rule (“NWPR"), which amici’s and WAC’ s members support.

0. Vacating that Rule would expose amici’s and WAC's members to the same

enormously burdensome and illegal regime imposed by the Environmental Protection Agency



(“EPA”) and the U.S. Army Corps of Engineers (“the Corps’) (collectively “the agencies’) prior
to promulgation of the NWPR, in the 2015 Rule and before.!
WAC Members' Involvement in WOTUS Regulation

10.  The Waters Advocacy Coalition represents a large cross-section of the Nation's
construction, transportation, real estate, mining, manufacturing, forestry, agriculture, energy,
wildlife conservation, and public health and safety sectors—all of which are vital to a thriving
national economy and provide much-needed jobs. The Coalition’s members—which include most
of the amici’s members—are committed to a successful American economy, the success of the
respective industries that they represent, and the protection and preservation of America swetlands
and waters, and believe that clear CWA regulation will help further these goals.

11.  Among other organizations, Coalition members include: American Farm Bureau
Federation (“AFBF"), American Petroleum Institute (“API”), American Road & Transportation
Builders Association (“ARTBA”), Chamber of Commerce of the United States (*“the Chamber”),
Edison Electric Institute (“EEI”), Leading Builders of America (“LBA™), National Association of
Home Builders (“NAHB”), National Cattlemen’s Beef Association (“NCBA”), National Corn
Growers Association (“NCGA”), National Mining Association (“NMA”), National Pork
Producers Council (“NPPC”), and the National Stone, Sand and Gravel Association (“NSSGA”).

From my experience working with these organizations on CWA issues at WAC, | am aware that

L A few months prior to finalization of the NWPR, the agencies repealed the 2015 Rule, reinstating the pre-2015
regulatory regime, including 2008 guidance that based jurisdiction on a vague “significant nexus’ test. The Reped
Rule has been challenged in lawsuits pending in multiple courts. If both the NWPR and Repeal Rule were found
unlawful, the 2015 Rule would apply in some states, but the 2008 guidance would apply in most states as the result of
injunctions issued by various district courts against the 2015 Rule. This messisimpossible for businesses to analyze
to determine if their property contains jurisdictional WOTUS, the more so because both the 2015 Rule and the prior
regulatory regime used (different) vague standards. Any uncertain test for WOTUS harms landowners and users, but
my declaration focuses principally on harms flowing from the 2015 Rule for ease of comparison.
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each of these organizations has for years devoted substantial resources toward lobbying and other
efforts to advocate for a reasonable scope of federal jurisdiction under the CWA, because the
member organizations that they represent are the directly regulated parties that stand to be
significantly harmed by an overly-broad definition of “WOTUS.”

12. In my capacity at WAC and AFBF, | have also collaborated for years through
extensive litigation and lobby efforts with the National Alliance of Forest Owners (“NAFQ"),
Public Lands Council (“PLC”), and the U.S. Poultry & Egg Association on CWA issues. From
that collaboration, | am aware that those organizations a so represent the directly regulated parties
harmed by abloated or unclear definition of WOTUS, and thus treat the scope of CWA jurisdiction
as akey issue to advance the interests of their members.

13.  Since its inception, the Coalition and its members have been involved in every
permutation of CWA regulation. The definition of WOTUS under the CWA is of paramount
interest to WA C members, because the ability of their members to plan projects and organize their
affairs is highly sensitive to the scope of the agencies regulatory jurisdiction. Members
operations are irreparably disrupted by an overly broad or ambiguous assertion of CWA
jurisdiction.

14.  The Codlition was formed in 2010, when | and other individuals familiar with the
needs of the industries that would eventually make up the Coalition learned that some members of
Congress introduced an amendment to the CWA that would result in the removal of the word
“navigable” from the Act. This was deeply concerning to the members of the Coalition because
removal of the word “navigable” from the CWA could result in a significant expansion of federal

jurisdiction under the CWA to virtually all water, along with the lands that water touches.



15.  The Codlition and its members were at the center of efforts to convince Congress
not to undertake such a dramatic expansion in CWA jurisdiction, because it would result in a
massive infringement on landowners' use of their land, and increase costs and regulatory burden
on nearly every aspect of ordinary business operations across the American economy. The
Coalition demonstrated to Congress that this expansion of federal jurisdiction under the CWA
would unreasonably expand federal permitting requirements, increase exposure of the Coalition’s
members to civil penalties, potentia criminal liability, and private lawsuits over alleged violations
of the CWA, result in job losses and business closures, and cause delays and add costs for services,
such as construction of roads, schools, and homes, and growing our nation’s food, that ordinary
people depend upon every day. Congress decided not to proceed with the removal of the word
“navigable’ from the CWA.

16.  The Obama Administration apparently did not agree with Congress's decision not
to remove the word “ navigable” and sought to accomplish through regulatory action what it could
not accomplish through legidation. The agencies promulgated a sweeping regulatory definition of
WOTUS in the mis-labelled “Clean Water Rule” (the 2015 Rule), which effectively wrote the
word “navigable” out of the Act.

17.  The Coalition and its members vigorously opposed the 2015 Rule, for much the
same reasons they objected to amending the CWA.2 In negotiations regarding the proposal,
officials in the Obama Administration argued that their proposed regulatory changes would add

clarity and transparency to regulation of “Waters of the United States” under the CWA by creating

2 The Coalition members and the proposed amici filed extensive comments regarding the proposed 2015 Rule and
how it would harm their membership. See WAC, Comment Letter on 2015 Rule (Nov. 13, 2014),
https://www.regul ations.gov/document ?D=EPA-HQ-OW-2011-0880-14568.
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a presumption that businesses should assume their activities would impact a WOTUS and,
therefore, should seek federal permits for ordinary business activities that would not previously
have required a permit. These permits come at great cost: As the Supreme Court has noted, “[t]he
average applicant for an individua permit spends 788 days and $271,596 in completing the
process, and the average applicant for a nationwide permit spends 313 days and $28,915—not
counting costs of mitigation or design changes.” Rapanos v. United Sates, 547 U.S. 715, 725
(2006) (plurality) (quoting Sunding & Zilberman, The Economics of Environmental Regulation
by Licensing: An Assessment of Recent Changes to the Wetland Permitting Process, 42 Natural
Resources J. 59, 74—76 (2002)).

18.  Whileit istrue that the scope of federal jurisdiction under the CWA had not been
clear under the prior regime, the 2015 Rule required jurisdictional determinations and permits over
a sweeping array of activities that had never previously been covered. This sweeping coverage
over desiccated features remote from waterways only served to add more confusion.

19.  Theagencies promulgated the final 2015 Rule in June 2015. From itsinception, the
2015 Rule was vigorously contested in various district courts by States, industry interests, and
NGO groups. The Coalitions members remained at the center of these efforts. Several members
filed an original suit challenging the 2015 Rule in the Southern District of Texas, and also
participated in litigation contesting the jurisdiction of the Sixth Circuit Court of Appeals to hear
challenges to the 2015 Rule. Another member filed an original suit challenging the 2015 Rulein
the Northern District of Oklahoma. Many members also participated as intervenors in suits

challenging various aspects of the 2015 Rule before the Southern District of Georgia and the



Western District of Washington, and as amicus curiae before the District of North Dakota and the
Tenth Circuit Court of Appeals.

20.  Simultaneously with this ongoing litigation, the agencies recognized that the 2015
Rule was likely unlawful, and promulgated a so-called Applicability Date Rule to delay the
effective date of the 2015 Rule while they engaged in atwo-step rulemaking processto first repeal,
and second replace, the 2015 Rule. WAC's and amici’s members participated extensively in
discussions with the agencies during this ongoing rulemaking and submitted detailed comments.®
Coalition members also participated in litigation challenging these later regulatory efforts.

21.  Aspart of WAC' sand AFBF sparticipationinthe ongoing WOTUSRulelitigation
described above, | personally submitted a declaration on September 20, 2016 in litigation before
the U.S. Court of Appeals for the Sixth Circuit, explaining the serious harms that the 2015 Rule
would impose on AFBF members. (Ex. A). | aso submitted a declaration on February 6, 2018 in
support of AFBF's challenge to the 2015 Rule in the Southern District of Texas (Ex. B), and
another declaration in support of AFBF's challenge as an intervenor-plaintiff to the 2015 Rule in
the Southern District of Georgia on September 10, 2018 (Ex. C). These declarations explained the
irreparable harms caused to industry members by the vague, overly broad 2015 Rule, and by an
uncertain regulatory climate. Any statement made in those declarations remains true except insofar

asit has been superseded by anything | have said here.

3 For WAC comments on each rulemaking stage, see supra, p. 6, n. 2; WAC, Comment Letter on Applicability Date
Rule (Dec. 13, 2017), https://www.regul ations.gov/document?D=EPA-HQ-OW-2017-0644-0375; WAC, Comment
Letter on Repea Rule (Sept. 27, 2017), https.//www.regul ations.gov/document?D=EPA-HQ-OW-2017-0203-11027;
WAC, Comment Letter on NWPR (Apr. 29, 2019), https://www.regulations.gov/document?D=EPA-HQ-OW-2018-
0149-684.



22.  From my participation in WOTUS litigation with them, | am aware that WAC
members and amici’s members submitted numerous declarations explaining how the regulatory
definition of WOTUS isimportant to their organizational missions, and further that many members
submitted declarations describing the significant harms caused to them by an expansion of
jurisdiction under the CWA and by an overly-broad, uncertain WOTUS Rule. See Excerpts of
Addendum to the Opening Br. of Municipal Pet’rs, In Re EPA, No. 15-3751 (6th Cir. Nov. 1, 2016)
(Dkt. 129-2) (Ex. D) (compiling declarations filed before the Sixth Circuit Court of Appeals);
Exhibit D to Business Intervenor-Plaintiffs Motion to Amend the Court’s Preliminary Injunction,
Georgia v. Whedler, No. 2:15-cv-79 (S.D. Ga. Sept. 26, 2018) (Dkt. 208) (Ex. E) (compiling 7
member declarations).

23.  Severa courts agreed that the 2015 Rule was likely unlawful, and issued regional
preliminary injunctions guarding against its enforcement. And in cases initiated by members of
amici’'s members, the federal district courts in Texas and Georgia held the 2015 Rule to be
unlawful and remanded it to the agencies, while keeping their regional preliminary injunctionsin
place.

24.  Also during the ongoing WOTUS rule litigation, the District of South Carolina
issued a nationwide injunction vacating the Applicability Date Rule, which had prevented the 2015
Rule from going into effect in the states not covered by a preliminary injunction. As a result, the
2015 Rule entered into effect in those unprotected states in 2018.

The Serious Harms Caused by Unclear, Uncertain WOTUS Regulation
25. The entry into force of the 2015 Rule on a patchwork basis created a deeply

troubling state of affairsfor WAC and amici’ s members. Memberswho operated nationwide found



themselves straddling two conflicting legal regimes and unable to plan for their multistate
operations.

26. In the jurisdictions where it entered into effect, the 2015 Rule dramatically
expanded the scope of CWA jurisdiction asit appliesto land in use for farming, ranching, mining,
and construction—you name it. See Exs. B, C. But it did not, as promised, provide regulatory
clarity and consistency. Rather, it continued to prove very difficult for individual farmers and
business owners to determine whether afeature on their property would be considered a“water of
the United States.”

27.  Thisis because, while the pre-2015 regime was often unclear, the 2015 Rule was
even more unclear in that it swept in countless only sometimes-wet landscape features that are
ubiquitous in and around farmland, on building sites, and in and around mining operations. See
Ex. B, 1 6. These common features included drains carrying rainfall away from farm fields,
ordinary farm ditches, drainage ditches along roadsides, retention ponds, and low areas in fields
where water channels or temporarily pools after heavy rains.

28.  As an example, Figure 1 below depicts the type of sometimes-wet low areas,
otherwise known as “puddles,” that the 2015 Rule may have covered as a depressional wetland
and for which coverage under the pre-2015 regime was unclear. See AFBF, Comment on the 2015
Rule, App. A at 38, https://www.regulations.gov/document?D=EPA-HQ-OW-2011-0880-18005

(Nov. 14, 2014).



29.  The 2015 Rule also brought under its umbrella man-made features, like purpose-
built ponds to water livestock. For example, under the 2015 Rule, the feature in Figure 2 below
depicts a former logging road. Under the 2015 Rule, this type of feature was likely deemed to be
a“tributary” to a*“navigable water.” API, Comment Letter on 2015 Rule at 129 (Nov. 14, 2014),
https.//www.regulations.gov/document?D=EPA-HQ-OW-2011-0880-15115. Under the pre-2015

regime, there is not a bright line rule that would have excluded this feature.
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30.  Although the 2015 Rule purported to exclude puddles, rills, swales, and some
ditches from jurisdiction, those exclusions were meaningless because they were undefined,
unclear, and many such features were swallowed up by the all-inclusive definitions of covered
features such as wetlands and tributaries. Under a broad rule that does not clearly exempt such
features, members had to either seek exorbitantly expensive permits or else internalize significant
costs to avoid accidentally building or operating in features that had not previously been classified
asaWOTUS, but were now potentially jurisdictional. Every time members plowed afield, sank a
shovel in the ground, built aroad through uplands, placed a pipe in the ground, or moved waste or
soil—activitiesthat occur on land, not on water—they were required to expend resourcesto obtain
apermit or avoid features that could potentially be classified as“WOTUS.”

31.  Theneedto procure additional permitsor avoid jurisdictional featuresincreased the

cost of conducting ordinary business operations sharply. For example, it ismy understanding from
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my experience with individuals in the homebuilding industry that the cost of building a home
significantly spiked. As another example, the National Association of Manufacturers explained
that energy exploration and production companies expected the number of permits required for
projects to double under the 2015 Rule. Ex. D, at A-6.

32.  Seeking additional permits is not an option for al businesses. Jurisdictional
determinations come at great cost and delay. Indeed, a jurisdictional determination from the
agencies can take around six monthsto ayear to receive. During the intervening months, abusiness
owner or farmer is trapped waiting in limbo. Further, a CWA permit comes with the cost of
consultants, engineers, permit applications, mitigation costs, and compliance costs that make it an
untenable option for many businesses. See Tr. of Oral Argument in SWANCC v. U.S. Army Corps
of Engineers, No. 99-1178, at 40 (U.S. Sup. Ct. Oct. 31, 2000) (observing that the successive
permit applications and regulatory decisions required for the isolated ponds at issue in SWANCC
totaled 47,000 pages). And, in some cases, a permit will be denied or unavailable.

33.  Thus, some members operating under the 2015 Rule significantly decreased their
productivity to avoid potentially jurisdictional features. | am aware of farmers who had to avoid
plowing certain parts of their fields or, in some cases, take areas entirely out of production for fear
of accidentally plowing through aremote ditch that qualified asaWOTUS. Another farmer-AFBF
member submitted a declaration in the WOTUS litigation explaining that, under the 2015 Rule, he
would need to create a fifteen-foot buffer around drainage ditches on his farm to avoid the risk of
any fertilizers or pesticides accidentally reaching those ditches. Ex. E, at A-16. And some farmers

were even harder hit. | estimate that in certain regions of the country, the 2015 Rule stood to take
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around 20% of farmland out of production on account of the need to create a buffer to avoid
potentially jurisdictional features.

34.  Asaresult of these costs, some projects were delayed, reduced, or even entirely
prevented. These delays and reduced productivity could come at the loss of jobs and sometimes
threaten the closure of businesses. For example, the National Association of Manufacturers
explained that application of the 2015 Rule and its expanded permitting requirements “could
impede the construction and operation of new facilities or expansions and could cost American
jobs.” Ex. E, at A-6. NAHB explained that many homebuilders would delay or abandon projects
to avoid the costs imposed under the 2015 Rule. Id. at A-23.

35. Members of NSSGA would experience similar harms. See Ex. E, at A-2-3. The
coverage of dry stream beds and isolated wetlands in the definition of WOTUS renders the
permitting process much more difficult, costly, and time consuming for its member companies,
which are responsible for producing essential raw materials for construction projects. 1d. An overly
expansive definition of WOTUS makes it difficult and expensive for these companies to supply
customers with aggregate needed for essential public works projects, including new road
construction, flood control, water and wastewater treatment, and repair of existing highways and
bridges. 1d. NSSGA anticipates that, if required to operate under the 2015 Rule, some property
owners would have to abandon reserves because of these increased compliance costs. Id.

36. These harms extend to businesses large and small. One landowner located in
Delaware explained that the 2015 Rule would require him to abandon planned improvements to
his land, which would no longer be economically feasible. Because some portions of his land

contained physical signs of occasional water flow, there was a significant risk that these land
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features were covered under the 2015 WOTUS Rule. The enormous burden and cost of obtaining
a CWA permit rendered it too expensive for him to clear hisland for cattle grazing and to harvest
valuable timber. The location of a probable jurisdictional feature on his land, and the resulting
inability to improve his land, significantly lowered the land’ s value. Ex. D, at 74a-78a.

37.  Areasin the Southwest were particularly hard hit by the 2015 Rul€'s assertion of
jurisdiction over certain forms of “ephemeral waters,” such as those depicted below in Figure 3,
that are dry most of the year and only contain water during periods of heavy rain, which may or
may not occur in a given year. These features often reflect one-time extreme water events and are
not reliable indicators of regular flow. In the desert, rainfall occurs infrequently; and sandy, lightly
vegetated soils are highly erodible. Thus washes, arroyos, and other erosional features often reflect
physical indicators that trigger the assertion of jurisdiction under the 2015 Rule, even if they were
formed by a long-past and short-lived flood event, and the topography has persisted for years or
even decades without again experiencing flow. See Ariz. Mining Ass'n, Comment on 2015 Rule
a 7-11 (Nov. 18, 2014), https.//www.regulations.gov/document?D=EPA-HQ-OW-2011-0880-

13951. The NWPR, in contrast, clearly excludes these types of features.
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38.  Whileitisoften difficult to determine what remote features are covered by the 2015
Rule, the price of any mistake under the CWA is steep. Violations expose farmers and business
owners, including owners of small and medium-sized operations, to potentially millions of dollars
in civil penalties as well astherisk of criminal liability.

39.  The case of John Duarte is illustrative of the burdens the 2015 Rule imposed on
small and medium-sized farms and businesses. John Duarte purchased 400 acres of agricultural
land in California. At the time John purchased the land, its previous owner had placed the land
into a local conservation program for two ten-year terms. Under the terms of this conservation
program, the United States Department of Agriculture considered the land farmed, although it had
not been used for the production of crops for twenty years. Prior to this twenty-year period, all 400
acres of the land had a history of wheat production — a history documented by the USDA. When
the term of the conservation program ended, John decided not to re-enter hisland into it. Instead,
John began to use the land to grow wheat. When he plowed his land, the Army Corps of Engineers
stepped in and determined, first, that the isolated vernal pools on John’s land were now “waters of
the United States’ under the 2015 Rule and, second, that plowing the land was not “ordinary
activity” because the previous owner had voluntarily entered the land into a temporary
conservation program and, therefore, had not plowed the land in twenty years. Asaresult of these
findings, John faced millions of dollarsin civil penaltiesfor violating the CWA and was forced to
reach a settlement with the U.S. Government to save his family farm and preserve his livelihood.
See also, e.g., Borden Ranch v. U.S. Army Corps of Engineers, 537 U.S. 99 (2002) (affirming by
equally divided Court a$1 million civil penalty against farmer who plowed an isolated verna pool

to switch crops).
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Example of Problematically Overbroad Jurisdiction
40.  The photograph below, Figure 4, isillustrative of the type of feature that was not
considered aWOTUS prior to the 2015 Rule, but which was regulated by the federal government
under the 2015 Rule. See AFBF, Comments on the 2015 Rule a App. A, 31,
https://www.regul ations.gov/document?D=EPA-HQ-OW-2011-0880-18005 (Dec. 4, 2014).
Figure 4 will be referenced repeatedly hereafter to demonstrate the harms caused by an overly-

broad definition of WOTUS.

41. Figure 4 depicts a portion of a field on a Tennessee farm. The depression in the
middle of that field is caused by occasional bursts of heavy rain. This type of feature is common
on farms in the Southeastern United States in states such as Tennessee, Alabama, and Mississippi.
Thistype of feature will certainly not be considered a“water” triggering federal jurisdiction under

the NWPR, and likely was not jurisdictional under the pre-2015 rules.
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42.  Treating this feature as jurisdictional would have a significant detrimental impact
on thisfarmers’ ability to utilize thisland and on the commercial value of the land itself. Based on
my knowledge and experience, | would estimate that the land shown in Figure 4 would be valued
at approximately $3,000 per acre. The costs of avoiding this feature or the cost of obtaining and
complying with an EPA permit could amount to an approximately $600 per acre decrease in the
commercial value of the land shown in Figure 4. These costs are significant for farms consisting
of hundreds or thousands of acres, which may have many such features.

43.  The devauation of commercial value of land on a farm—or for any other
business—has collateral effects beyond simply the cost of applying for permits. It amounts to a
reduction in the business's capital, which has significant effects on the terms and availability of
loans and other forms of financing that businesses depend upon to operate. Land containing
jurisdictional features under the 2015 Rule such as ephemeral drains, ditches, and other low areas
had less value while the 2015 Rule was in effect because of the land-use restrictions imposed on
jurisdictional waters and surrounding land, even when there was no water in the feature and it
otherwise appeared to be dry land. The added cost of seeking a permit for agricultural or non-
agricultural use made the land more difficult to sell and lowered its value.

44.  Theland depicted in Figure 4 was eventually sold and a manufacturing facility was
constructed on the site. Based on my experience, if afeature like the one in Figure 4 is determined
to be jurisdictional under the CWA, the costs associated with mitigating it to proceed with
development could reach $3000 per linear foot.

45.  Figure 4 aso demonstrates how an overly broad definition of WOTUS is

counterproductive to achieving the goals of the Clean Water Act. Figure 4 depicts an erosion
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feature that occurs during periods of heavy rain. When these rains occur, soil and other chemical
inputs such as fertilizer and pesticides common to agriculture are washed away through the feature
where they may contribute to pollution of downstream waters. Ordinarily, afarmer would attempt
to mitigate the feature to prevent harm to the environment and prevent the loss of valuable topsoil.
Under the 2015 Rule, however, a farmer could not take even environmentally friendly action
without incurring the costs of applying for afederal permit. If afarmer could not obtain a permit,
the farmer would be forced to retain a feature that harms the farmers business and the
environment— all as aresult of the expansion of CWA jurisdiction under the 2015 Rule.
I nconsistent and Unjust Application of the “ Significant Nexus” Standard

46.  The circumstances under which the feature in Figure 4 was designated a “water of
the United States’ also demonstrate the harm to farmers and business operators caused by the
“significant nexus’ standard derived from Justice Kennedy’ s opinion in Rapanos, first applied by
the agencies through a guidance document adopted in the pre-2015 regime, and later defined
through a broad, vague multi-step test under the 2015 Rule. The owner of the land depicted in
Figure 4 sought and received a determination from the Army of Corps of Engineers that the CWA
applied to the feature. Applying the case-specific ‘Significant nexus’ standard, the Corps
determined that it was a “water of the United States.” The landowner had no way to tell that this
remote, desiccated feature was under the jurisdiction of the CWA until the Corps determined that
it was.

47.  Thesetypes of features can, and often do, stretch onto neighbors’ properties. Thus,
the neighboring landowners with property onto which such a feature stretched would similarly

experience the negative repercussions of a jurisdictional determination, including restrictions on
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the use of their land and lowered property value, based on a determination in which they did not
participate and of which they likely had no notice. Any post-determination use of the land, whether
it is continued farming or sale for mineral production or other development, must account for the
feature' s new status as a“water of the United States.” As stated previoudly, this requires all of the
landowners impacted by the feature to either avoid impacting the feature or incur the costs of
applying for an EPA permit.

48.  Moreover, the outcome of the case-specific, highly subjective significant nexus
determination for a feature like the one in Figure 4 can depend on the Corps district in which the
land is located. It is my understanding that different Corps districts would apply the standard
differently, potentially reaching different results for identical features based on the happenstance
of where they are located. That means that whether a landowner is forced to bear the costs and
burdens as well as the potential liabilities of having a jurisdictional feature depends not on the
nature of the feature but the arbitrary boundaries of the Corps district in which his or her land is
located. This random, unjust, and inconsistent application of the “significant nexus’ standard
added to the already significant harms suffered by farmers and business owners prior to the most
recent regulatory action.

The Benefits of the NWPR

49, Following significant efforts on the part of amici and other WAC members to
advocate for a clear, reasonable definition of WOTUS, and following the culmination of the
agencies effortsto repeal and replace the 2015 Rule, the agencies published the 2020 Navigable

Waters Protection Rule (“the NWPR”) in April 2020.
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50. The NWPR became effective on June 22, 2020, except in the State of Colorado,
where District Court for the District of Colorado issued a preliminary injunction against it taking
effect within that State. Order, Colorado v. EPA, Case No. 1:20-cv-01461 (D. Colo. June 19, 2020)
(Dkt. 61).

51.  Based on my understanding of the application of the NWPR, | believe the NWPR
achieveswhat the 2015 Rule and 2008 guidance failed to do by addressing the lack of clarity under
those regulatory regimes. The NWPR provides increased regulatory clarity and consistency for the
business community and eliminates the unnecessary costs and burdens imposed upon businesses
by prior unlawful expansion of the CWA and the uncertainty of jurisdictional criteria.

52.  Among its most critical features, the NWPR clearly excludes ephemeral features
that flow only in direct response to precipitation. The NWPR also provides clear definitions of
what waters qualify as jurisdictional “adjacent” waters and as “tributaries.” These features of the
NWPR are essentia to the ability of WAC members to determine what is and is not jurisdictional,
to avoid exorbitant permitting costs, and to avoid the loss of productivity that results from a broad
and unclear definition of WOTUS.

53.  These brighter line definitions offered in the NWPR allow construction, building,
mining, farming, and other business to go forward without the delays, costs, and uncertainties
discussed above. For example, under the NWPR, it is clear that the types of features depicted in
Figures 1, 2, 3 and 4 are not considered “waters of the United States.” This means that, should the
NWPR stay in place, amici’s members and WAC Coalition’s members would no longer need to
incur the costs of avoiding these features or applying for federal permits in order to conduct

ordinary, but essential, business operations.
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54. The NWPR aso alleviates unreasonable burdens that an overly-broad definition of
WOTUS places on states. For example, the State of Tennessee, prior to the 2015 Rule, did not
have any state water quality standards for the type of remote, desiccated feature depicted in Figure
4. Were this feature to be covered under the CWA, the State would be forced to develop and
enforce water quality standards for that feature under Section 301 of the CWA.. The resources to
develop and enforce these new standards would have to come at the expense of other services the
state provides to the Coalition’s members and to the citizens of Tennessee.

55. The NWPR further provides a more appropriate federal-state balance in regulating
our Nations waters. Based on my experience, state and local officias are the more appropriate,
and more efficient, parties to determine if and how to regulate ephemeral, remote features in any
given State. It islocal conservation districts that provide the true backbone of natural resource and
water preservation. Both States and federal agencies depend on them in implementing conservation
programs, and farmers, ranchers, and other local businesses are more used to dealing with these
local officials who are more involved in their ordinary operations.

Harms Caused by Vacating the NWPR

56.  Vacating the NWPR would cause significant harm to amici’ sand WAC’ smembers.
Most obviously, businesses across the United States would lose the bright line jurisdictional
standards that the NWPR offers. They would also again be subject to the harmful and difficult to
predict significant nexus standard.

57.  Absent aclear standard, farmerswith drainage ditches and ephemeral drainslocated
in and around farm fields would need to again exercise caution and avoid placing seed, fertilizer

and pesticidesinto those potentially regulated features to avoid CWA liability for an unauthorized
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discharge of pollutantsinto a “water of the United States.” This would require many to put parts
of their land out of use, or instead expend often cost-prohibitive amounts on a consultant. Similarly,
tree farmers often rely on aeria application of pesticides for the health and safety of the trees. If
the ditches running alongside a row of trees may be classified as “waters of the United States,”
tree farmers may forgo this step or scale back operations rather than seek a permit. In either case,
this would result in significant harm to their businesses, which would have ripple effects on the
local economy, as tree farmers in this situation would be less likely to hire the workers they rely
on to prune and harvest the trees.

58. Ranchers, builders, mining operations, and other Coalition members would need to
exercise caution—or even delay or avoid—constructing and maintaining important infrastructure,
such as roads, fences, ditches, ponds and culverts, when those improvements are constructed in a
landscape feature that may or may not be aregulated “water of the United States.”

59.  Returntoabroader definition of WOTUSwould also be detrimental to constructing
homes, roads, schools, and infrastructure. Take homebuilding as an example. NAHB estimates
that 25% of the value of anew homeis caused by compliance with government regulations, alarge
portion of which is associated with CWA compliance. Any expansion of federal regulation would
add to that cost.

60. A broader, less clear definition of WOTUS would impact all landowners and
operators, coming at aloss of productivity and jobs, but would hit small and mid-sized operations
the hardest. That is because these are the businesses least able to weather a reduction in

productivity or afford a costly jurisdictional determination.
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61.  Without the NWPR in place, businesses must either scale back important and
otherwise lawful activities, roll the dice and assume the risk of potentially crippling liability, or
incur tens of thousands of dollars plus months or years of delay in performing services essential to
the economy while they seek precautionary permits.

62. Even worse, vacating the NWPR would require members to confront the serious
risk that even the wholly unlawful 2015 Rule could be reinstated, as parallel actions challenging
the Repeal Rule are pending throughout district courts nationwide. (For example, as discussed
above, the NWPR has already been preliminarily enjoined within the State of Colorado). If there
is a possibility that the 2015 Rule will be reinstated, the Coalitions' and the proposed amici’s
members must plan and prepare their activities to guard against inadvertent “discharges’ of
“pollutants” to “waters’ that could once-again be categorized as “waters of the United States.”

63.  Putting therisk of the 2015 Rule coming back into place aside, should the scope of
CWA jurisdiction continue to flip-flop or remain uncertain, many members of the proposed amici
and WAC will beirreparably harmed by their inability to plan their farming and business activities,
such as planning the purchase of seed, fertilizer, and crop protection tools.

64. It ismy firm belief that the NWPR will not result in any harm to the environment.
The permitting programs under the CWA are only one part of a robust regulatory framework at
the state and federa level, including under other provisions of the CWA, designed to protect and
preserve our Nation's waters. Indeed, other CWA programs provide federal grants to states to
assist with maintaining water quality. Additional federal laws, including the Solid Waste Disposal
Act, the Resource Conservation and Recovery Act, and the Safe Drinking Water Act, protect

natural resources and waters. And states can, and often do, enact greater regulation.
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65.  Protecting our Nation’s water quality and ensuring access to clean water is as
important to the Coalition’s members as it is to the groups challenging the NWPR. This belief
stems from my personal background in agriculture. | was raised in afarming family and can attest
that the health and integrity of this Nation’s land and water is, and always has been, of great
importance to me and my family, and to the farm families | meet. But we believe that there is an
important distinction between using a statute as Congress intended to coordinate a permitting
program in “navigable” waters, versus extending federal power beyond the CWA's limits to

regulate land-based activities far removed from such features.

24



| declare under penalty of perjury that the foregoing is true and correct.

b S

Executed: December 17, 2020
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Case: 15-3850 Document: 112-2  Filed: 11/01/2016  Page: 117

Mo. 15-3850

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAU FEDERATION, et al.,
Peritioners,

¥,

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al,,
Respondents.

DECLARATION OF DON PARRISH

L, Don Parrish declare upon personal knowledges as follows:

I am over eighteen years old and suffer from no disability that would preclude me from
giving this declaration.

[ am Senior Director of Regulatory Affairs at the American Farm Bureau Federation
("AFBF"). I offer this Declaration based on my 28 years working on behalf of AFBF’s
members, focusing primarily on Clean Water Act issues.

AFBF is a voluntary general farm organization formed in 1919, representing about 6 million
member families through Farm Bureau organizations in all 50 states plus Puerto Rico,
including members who are directly and adversely impacted by the rule challenged in this
case, Each state Farm Bureau is an independent entity, affiliated with AFBF through a

membership agreement. [ndividual and family Farm Bureau members are associate members

of AFBF.
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4. AFBF's primary function is to advance and promote the interests of farmers and ranchers and
their rural communities. This involves advancing, promoting, and protecting the economic,
business, social, and education interests of farmers and ranchers across the United States.

5. AFBF has a dedicated staff and expends a great amount of resources to advocate on many
1ssues before Congress, the Executive Branch and federal courts to serve the interests of
farmers and ranchers. AFBE secks 1o promote the developmenti of reasonable and lawiul
environmental regulations and regulatory policy that affect the use and development of
agricultural land,

6. AFBF has expended great resources related to promoting a lawful and reasonable
interpretation of the Clean Water Act’s jurisdiction over agricultural lands, AFBF filed
numerous amicus briefs supporting reasonable and lawful reading of the Clean Water Act
before courts of appeals and the U.S. Supreme Court, including Solid Waste Agency of N.
Coak Crry. v. LS. Army Corps of Eng 'rs, 531 ULS, 159 (2001) (“SWANCC™), and Rapanos
v United States, 347 U8, 715 (2006) (“Rapanos™).

7. AFBF filed detsiled comments in connection with regulatory proposals published by the
Environmental Protection Agency (“EPA™)and U.S. Army Corps of Engineers (“Corps™)
(collectively, “Agencies.”). AFBF filed extensive comments on the Agencies’ advanced
notice of proposed rulemaking following the SWANCC decision. American Farm Bureau
Federation Comments in Response to the 1.8, Army Corps of Engineers” and 1.8,
Environmental Protection Agency's Advance Notice of Proposed Rulemaking on the Clean
Water Act Regulatory Definition of * Waters of the United States™, Dkt No. OW-2002-0050

{Apr. 16, 2003) {corrected Apr. 30, 20037,
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AFBF later filed extensive comments in response to the Agencies’ proposed guidance
following the Rapanas decision. American Farm Bureau Federation, et al., “Comments in
Response to the LS. Environmental Prolection Agency’s and U8, Army Corps of
Engineers’ Guidance Pertaining 1o Clean Waler Act Jurisdiction After the U5, Supreme
Court’s Decision in Raparnos v. United Stares and Carabell v. United States,” Dkt. No. EPA-
HQ-OW-2007-0282-0204 (Jan, 22, 2008),

AFBF filed detailed comments on guidance proposed by the Agencies in 201 1. Comments in
Besponse to the Environmental Protection Ageney’s and U.S. Army Corps of Engineers’
Draft Guidance on Identifving Waters Protected by the Clean Water Act, Dkt. No. EPA-HQ-
OW-2011-0409.

AFBF prepared extensive legal. policy and economic comments on the proposed rule.
Comments of the American Farm Bureas Federation on the U.S. EPA and U.S. Army Corps
of Engineers Proposed Rule to Define “Waters of the U S.” Under the Clean Water Act, Dikt.
No. EPA-HQ-OW-201 1-0880 (Nov. 5, 2014). AFBF also joined the Waters Advocacy
Coalition (WAC), which submitted comments on behalf of a coalition of industry groups.
Comments of the Waters Advocacy Coalition on the Envt’l Protection Agency’s and 1.8,
Army Corps of Engineers’ Proposed Rule to Define “Waters of the United States™ Under the
Clean Water Act, Dkt. No. EPA-HQ-OW-2011-0880 (Nov. 13, 2014) {corrected Nov. 14,

2014).

. AFBF staff testified numerous times on the proposed and final rule before congressional

comrmittees. | testified before the LS, Senate Committes on Environment and Public Works
on May 24, 2015, on “Erosion of Exemptions and Expansion of Federal Contro] -

Implementation of the Definition of Waters of Waters of the United States,
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hitp:/'www.epw.senate. gov/public/index.cfm'hearings LD=3F9479F 7-C A 54-44B6-A202-
631 DB6IBUAGSH. On March 17, 2015, AFBF's general counsel Ellen Steen testified on the
impact of the rule on farmers, ranchers and rural America before the U3, House of
Reprezentatives Committee on Agriculture, Conservation and Foresiry Subcommitiee,
hetp:/fagriculture. house.gov/calendar/eventsingle.aspx ?EventID=2428. On June 10, 2015, she
testified before the Senate Committee on the fudiciary on the procedural concers related 1o
the rule in the context of “Examining the Federal Regulatory System to Improve
Accountability, Transparency and Integrity.”

http://www_judiciary. senate gov/meetings/examining-the-federal-regulatory-system-to-
improve-accountability-transparency-and-integrity.

AFBF expended resources to provide an extensive education of its members on the
complexities and uncertainties of the rule,

Many AFBF members will be directly affected by the rule. Many of the water and dry
landscape features typically found in and around private farmland, such as depressional
areas, ditches and ephemeral drains, will be categorically regulated as “waters of the United
States” under the rule challenged in this case. Regulation of those landscape features will
require AFBF members to avoid any “discharges™ of “pollutants™ to those waters cateporized
as “waters of the United States.” under the rule. AFBF members will need to take farm lands
out of production to avoid an unlawful discharge or expend resources to obtain (and comply
with) a Clean Water Act permit for discharges of pollutants to those “waters of the United
States.” In some cases, a Clean Water Act permit will be denied or unavailable to AFBF

members,

113a



Case: 15-3850 Document: 112-2  Filed: 11/01/2016  Page: 121

14. Some AFBF members will be unsure of how the vague language in the rule applies to

landscape features in and around their farm lands. To avoid the risk of an unlawful discharge
to these landscape features, these members will need to expend resources to determine
whether land and water features in and around their property are “waters of the United
States™ and alter their agricultural operations 1o ensure compliance with the Clean Water Act.
15.  Vacatur of the Final Rule and a declaration that the final rule is unlawful would

remedy these ongoing costs and uncertainties.

Executed this 2 day of September, 2016, /l
\‘0 t— 4/ wud B

Don Parrish :
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IN THE UNITER STATES DISTRICT COURT
SOUTHERN ISTRICT OF TEXAS
GALYESTON DIVISION

STATE OF TTX AN, ef «of.,
Pluimtiffs,

Ak Mo, 3:15-gv-162

ITNITETY STATES ENVIROMMENTAL
FROTLCTION AGEMCY, of of.,
Diepencdans.

RECLARATION DF DON PARREISH
L Dwn Paemish, declare wpon personal knowledge oy [ollow:

L. Tam over eipheeen years old and suffer from o disabilicy that would preclnde mc from

giving this declaration.

1.

T arn the Senioe Director of Regulatory Affaies al the Amercan Fatm Burean Federation

M AFEF) 1 ofler this Declarntion based anmy 30 vears working on behalf of fammers and

ranchers acrass Lhe nation, focusmg primarly on Clean Waler Acl msues.

1. Tsubwnitted a declaration on Scpiember 20, 2006, in support of AFBF's challenge w he so-
called 2015 “Clean Water Rule” {WOTUS Rule). Every stalement macle in that declaration
[EMLLES LK,

4. It is sy understanding that the Environrmental Peotection Agcncy (CEPA™ and (1.5, Army

Corps of Bagineers (“Corps™) {colleetively. the *Agenciey™) are enpaging in a multi-sicp

repulatory process that may coneliwle with the repeal and replacement of The W{ITTIS Rule,

which had expanded the scupe of landscape fealres subject Lo Clean Water Aot jurizdiction.

The Agencies just finalized a revigion w the WOTUS Rule adding an spplicability date
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(Applicatility Rane Rulcl, The Agenvcies have alse proposed a rule to rescind the WATLUS
Rule { Repeal Rule), The Agencies have indicated their incent o redefine and presumaldy
tarmow the definition of “waters of the Tloited Sates’ in a o replacement rule
(Replaccment Rulc), Meanwhile, the rules and agency puidance that were in place prior €0
the WOITUS Rule continue to be implemented and enforced nationwide.

Based on countless press reparls, there is oo doubl that every step ot this regulatury process
will be vigorously challenped in count by several States and environmental groups, eacl
sccking immediate inunetive relicf from various carctully chosen district courts, | am
concermed that one or more district couts wilk issue injunctions that bring the WOTLS Ruole
hack into ¢ifcet, 8t Leasl in those Staics not suhject to the Distriet of Morth Dakora’s regional
preliminary impunction of the WO TLS Fule.

Any courd mjunetion that allows the WOTUS Rule wr o inta effzct will dramalically expand
the scope of Clean Water Act jurisdiztion s it applies w farm and ranch lands. The WOTLIS
Rule expanded jurisdiction (o categorically regulate countless sometimes-wet lambcape
Jeatures that are ubiguilvus in and around farmalanl. These eomman Features include drain:
carrving tainfall wway farm fields, ordinary farm ditches, and lpw areas in famm fields where
water chuonels or temporarily pools atter heavy tans.

. The rigk that the WOTUS Rule will go e and oot ol effect due o litiation means that
AFBF members in every stale onust plan and prepare their activities to guard apainst
inadverient unlawhul “discharpes” of “pollutants™ W waters calcgoized as “waters of he
nited States.” Farmers who can identify londscape features on theie land that sy be
jurisdictional “waters™ 53 defined under the WOTLS Rule need 10 decide aow whether to

avanik those Helds and featores w aveid unlawful “dsscharges” from plowing, ferhlizer

[N
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applicativn, of discase and insecl conttol if the legal landseaps suddenly changes amd the
seope of WOTUS swldenly expands. The ooly way such farmers can fully puard against Loz
sk would Be 1o axpend tesources new 1o obtain (aml somply wathy 8 Clean Water Act
permail but the exorbitunt cost of consullants, eng_lneeﬁ, permit applications, mitgation cosls
and complisnce costs makes thal an untenable option for most famers.

. I the scope of Clean Water Acl porisdiction flip-flops multiple times gver the next several
years due to litigation, many AFBF mebers will be itveparably Tuomed by their inabiliy w
plan their famming activitics and cosure maximum produstivity of their [and, For example,
uraler the WIS Rule, fammers with drainage ditches and cphemeral drains lecated in and
around farm Gelds will need to cxercise caution and avoid placing seed, feitilizer aml
pesticides into those potentially repulated featurcs 1o avinid Clean Water Act Rubilicy lor an
unauthorized discharge ol pellutants to a “water af the United States.™ IF the jursdictional
status of thyse comron featres lip-ops fron yoar b year, fanmers will have lndle allicy Lo
plan the purchase of seel, Fectilizer and crop protection wals and are less Likeky Lo conbimug
furrning some, iF not all, of that deld, Similarly, tree famners relying on setial pesticide
applications for the health of 1he rees ars unlikely to hire sutficient workers o prone and
harvest the trees if the ditches numing alongside the rows are classilied a5 “waters of the
United States" In samme years, bot ninl nthers.

I many areas, Farmers will be Bmdted in their ability to conduet basic sadl ranipulation
necessary tor anv larming - using a plow. Tt a field contains low areas deemed to be
+adjacent waters™ under the WOTUS Rule, farmers will be unable to plow theough thoze low
areas when the WOTUS Bule is in effeet. Other conunon soil manipalation activitics such as

grading, laser leveling, and temracing are often neeessary foc agricultural production,
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However. if a landscape Jeatuee is considercd perfcet]ly famable land ane month and
“navipable water” the next, fow farmers will e willing to conduct soil manipufation
activities thal risk Cleun Warer Act liataliry if the WOTUS Rule suddenly spongs inco etloct.
Farmer: may ¢hooze to expend the resources necessary Lo seek Clean Water Act“dredpe and
full™ pennits for chese soil manipulwlion vclivilies, even if the paraic is not neccssary.
However, the Clean Water Act does nol guaranies that a permit will be svatlable or prarted.
Ik, TF the definicion of "waters of the United Stales™ 15 constantly chanpioy with developments in
litigaiion and the molemaking process, il alse will make it ditficult for farmers o gvoid the
risk of Clean Water Act liability in constructing and maimiaining imporan Garm
inifrasteuciure, such as farm roads, fonces, ditches, punds and culvens, when thesc
improvemants are consirucled inoa landscape feature that may or may not be @ regulaed
“water of the United States” depending on tic status of Btigation in a local disiner cour,
lamners who dig post holes fo constrogl a Jence in or alenpside an ephemcrat drain while the
Applicabiliy Dale Rule i3 in elTect will net be in violation of the Clean Waler Act (rules in
place prior o the WOTUS Rule did not categorically repulate ephemearal drains). IF 2 distrie
court enjoins the Applicability Drae Role, and the WOTUS Rule comes inbe effect, farmers
within that distrigt gowrd will ke at visk of vielating the Clesn Waler Act because installing a
fence post in an ephemeral drain is an unlawiul discharge to a jurisdictional waler wnder the
WOTUS Rule. This same cyele would repeat isclfas fuhng regutalions are finalized by the
Agencies and then subjecied to new waves of legal challenpes and district court injunciions.
11, The harm ta AFBLE members cawsed by a cunstani]y changing regulatory climate is further
compounded by the vagne lanpuage and lack of charity in the WOTUS Rule. That lack of

clarity complicates efforts by AFGF member ta determine how they can fanm their Jand
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L3

14.

because in many instances, ey will be unabls to identify jurisdictional “waters” om Lheir
land without expending resources un a techmical consultant, The WOTUS Rule allows the
Apencies o telv on deskiop wals ¢nd remole sensing techoology unavailable 1 farmars. As
a resull, many Fumers will be unable W identify jusisdictional waters oo their land with a
maked eye, increasing the risk of an unintentional Clean Waler AL vialation, particularly i
s when the WOTUS Bule is in place. To aveid the Ask of an unlawful discharpe to thege
landscape teaturcs, Farmers are more likely ty expemd resources 1o determine whether land
and water Features in and around their property are “walers of the United States’ and aller

their agricultural operations to cnsure compliance with the Clean Water Acl.

. The value of fanmland will also be siTected by the flip-flopping of regulatory detinitions due

to litigation and Lhe repulatory process, Land conlaining jurisdictional featurcs such as
ephemeral drains, ditches and low arcus has less value because of the land-use restrictions
imposed on jurisdictions] waters and sumounding land, ven when there is no water in the
feature and it etherwise appears o be dry land. The added cost of secking 4 permil for
agricullural ar not-agricubiural use makes the land more difficul o sell and lowers its value,
AFBF members may he unawate of which rule is in il in theic local arca at any given
time, The lack of regulatory continuity pver which watzrs are regulated] under the Clean
Water Actwill place farmens s risk for bebiy civil fines and even jal tihne, CRUSIME Many
fanmers to avoid comman tanming activities and lose productive capacily of their land.
Entering # natiomwide stay of the WOTIIS Rule at this time will ensuce tha the definition of
a “waler of the United States™ i3 consistont for cvery AFBF wnember across the naoen il
the rulemaking process is complete and litigation over the process is reselved. Without a

pationwide injunction, fammers muost cither seale Tack impactant and otherwise lawtul
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agricultural activitics, roll the dice and wisume the risk of potcatially cnpplng fumor:
liability, o incor ete of thousands of dellars plus manths or years of delay in farming 1o
seek precadtionary permits. This level of wcertainty leaves fammers wilh na appealing

option,

Executed this &th day of Fehmary, 2018,

Dofoie

oo Pacmist
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
STATE OF GEORGIA, ¢t al.,
Plaintiffs.
Case No. 2:15-¢cv-79
Vv,

ANDREW WHEELER, er al..

Defendants.,

BECEARATION- OF BONPARRISH

I, Don Parrish, declare based upon personal knowledge that:

1. [ am over eighteen years of age and sufter from no disability that would preclude me
from giving this declaration.

2. I am the Senior Director of Regulatory Affairs at the American Farm Bureau
Federation (“"AFBI™). I offer this Declaration based on my 30 years working on behaif of farmers
and ranchers across the nation, focusing primarily on Clean Water Act issucs.

3. [ submitted a declaration on September 20, 2016, in support of AFBF s challenge to
the so-called 2015 “Clean Water Rule” (WOTUS Rule) in the U.S. Court of Appeals for the Sixth
Circuit. T'also signed a declaration on February 6, 2018 in support of AFBF’s challenge to WOTUS
Rule in the Southern District of Texas. Any statement made in those declarations remains true except
insofar as it has been superseded by anything [ have declared here.

4. [n the jurisdictions where the 2015 WOTUS Rule has entered into effect, it has
significantly expanded the scope of Clean Water Act jurisdiction as it applies to farm and ranch
lands. The WOTUS Rule expands jurisdiction to regulate countless sometimes-wet landscape

features that are ubiguitous in and around farmland. These common features include drains carrying
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rainfall away farm fields, ordinary farm ditches, and low areas in farm fields where water channels
or temporarily pools after heavy rains.

5. AFBF members in the 26 states where the WOTUS Rule is currently in effect now
must alter their activities to prevent inadvertent unlawful “discharges™ of “pollutants™ into waters
categorized as “waters of the United States,” which may require them to take lands out of
production. Alternatively, they can obtain costly Clean Water Act permits, but the exorbitant cost of
consultants, engineers, permit applications, mitigation costs and compliance costs makes that an
untenable option for most farmers. This 1s despite the fact that the Agencies are currently working to
repeal and replace the WOTUS Rule, such that it may soon be out of effect.

6. The enormous costs of taking land out of production or seeking and obtaining permits
will be not be recoverable by these farmers and ranchers. Nor will the injuries be remedial to the
employees they may have to let go as a consequence.

7. In many areas, tarmers are now limited in their ability to conduct basic soil manip-
ulation necessary for any farming — using a plow. If a field contains low areas deemed to be
“adjacent waters” under the WOTUS Rule, farmers will be unable to plow through those low areas
when the WOTUS Rule is in effect. Other common soil manipulation activities such as grading, laser
leveling. and terracing are often necessary for agricultural production. But if a landscape feature is
considered perfectly farmable land one month and “navigable water” the next, few farmers will be
willing to conduct soil manipulation activities that risk CWA liability now that the WOTUS Rule 1s
in effect. Farmers may choose to expend the resources necessary to seek Clean Water Act “dredge
and fill” permits for these soil manipulation activities, even if the permit is not necessary. The costs
associated with the permit process will not be recoverable.

8. The WOTUS Rule also makes it difficult for farmers to avoid the risk of Clean Water
Act liability in constructing and maintaining important farm infrastructure, such as farm roads,

fences, ditches. ponds and culverts, when those improvements are constructed in a landscape feature

I
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that may or may not be a regulated “water of the United States” depending on the status of litigation
in a local district court. In states now subject to the WOTUS Rule, farmers within that district court
will be at risk of violating the Clean Water Act because installing a fence post in an ephemeral drain
is an unlawful discharge to a jurisdictional water under the WOTUS Rule.

9. The harm to AFBI' members caused by a constantly changing regulatory climate is
further compounded by the vague language and lack of clarity in the WOTUS Rule. That lack of
clarity complicates efforts by AFBF members to determine how thev can farm their land because in

many instances, they are unable to identify jurisdictional “waters” on their land without expending

resources on a [echnical consultant. The WOTUS Rule allows the Ageéncies to rely on deskiop fools
and remote sensing technology unavailable to farmers. As a result, many farmers are unable to
identify jurisdictional waters on their land with a naked eye, increasing the risk of an unintentional
Clean Water Act violation. To avoid the risk of an unlawtul discharge to these landscape features,
farmers will either expend resources to determine whether land and water features in and around
their property are “waters of the United States™ or alter their agricultural operations to avoid
discharges into ambiguous features. Again, these costs will not be recoverable.

10. Without a nationwide injunction, farmers must either scale back important and
otherwise lawful agricultural activities. roll the dice and assume the risk of potentially crippling
liability, or incur tens of thousands of dollars plus months or vears of delay in farming to seek

precautionary permits.

[ declare under penalty of perjury that the foregoing is true and correct.

Dated: ?—‘/O /P \_/-)m_.- V(/éf""‘;ﬁ(/
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No. 15-3751 (lead)
In the

United States Court of Appeals

for the

Sixth Circuit

IN RE: ENVIRONMENTAL PROTECTION AGENCY
AND DEPARTMENT OF DEFENSE,
FINAL RULE: CLEAN WATER RULE:
DEFINITION OF “WATERS OF THE UNITED STATES,”
80 Fed. Reg. 37,054, Published on June 29, 2015 (MCP No. 135)

On Petitions for Review of a Final Rule
of the U.S. Environmental Protection Agency and the
United States Army Corps of Engineers

ADDENDUM TO OPENING BRIEF FOR THE
BUSINESS AND MUNICIPAL PETITIONERS

BROOKS M. SMITH TIMOTHY S. BISHOP
DouGLAS A. HENDERSON MICHAEL B. KIMBERLY
JUSTIN T. WONG Mayer Brown LLP
Troutman Sanders LLP 1999 K Street NW
1001 Haxall Point Washington, DC 20006
Richmond, VA 23219 tbishop@mayerbrown.com
(804) 697-1200 (202) 263-3000
Counsel for Petitioner in Counsel for Petitioners in
No. 15-3751 No. 15-3850

Additional counsel listed on the inside cover and following page
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WILLIAM S. CONSOVOY

J. MICHAEL CONNOLLY
Consovoy McCarthy Park PLLC
3033 Wilson Boulevard, Suite 700
Arlington, VA 22201
(703) 243-9423

MICHAEL H. PARK
Consovoy McCarthy Park PLLC
3 Columbus Circle, 15th Floor
New York, NY 10019
(212) 247-8006

Counsel for Petitioners in
No. 15-3823

KRISTY A. N. BULLEIT

ANDREW J. TURNER

KARMA B. BROWN

KERRY L. MCGRATH
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MNo. 15-3850

INTHE UNITED STATES COURT OF APPEALS
FOR THESIXTH CIRCUIT

AMERICAN FARM BUREAU FEDERATION, et al.,
Petitioners,
¥,
LINITED STATES ENVIRONMENTAL PROTECTION AGENCY, 2t al,,

Respondenis.

DECLARATION OF TIM CANTERBURY

I. Tim Canterbury, declare based upon personal knowledge that:

1. I am over eighteen years of age and suffer from no disability that would preclode
me from giving this declaration.

2, I am the owner of Canterbury Ranch (“Canterbury Ranch™). and a member of a
Public Lands Council atfiliate. In this role, | oversee all aspects of operation of Canterbury Ranch,
including compliance with the Clean Water Act and other regulatory requirements.

3. Canterbury Ranch has numerous ditches and other land and water features on its
lands that we previously understood not to be subject to regulation under the Clean Water Act,
Some of these features do or may constitute a “water of the United States™ under EPA's recently
promulgated WOTUS Rule, 80 Fed. Reg. 37,054 (June 20, 2015), although it is unclear which
specific ones because the Rule is vague. These features include ditches and other features that can
convey water.

4. The possihility that the features will be treated as waters of the United States creates

uncertainty about whether and how Canterbury Ranch can use its lands and what regulatory
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requirements of particular uses apply. The Rule would have direct efTects on the use of land at the
Canterbury Ranch, as discharges from point sources like farming equipment into features like
ditches may require permits or changes in ranching practices.

5. I have reviewed the Rule in an effort 1o understand the requirements and determine
the impact to the operation, Canterbury Ranch has dedicated time to identifying features that may
be covered under the Rule, and has made plans to wke further action in response to the Rule if
there were no stay of the Rule in place.

6. Canterbury Ranch has expended time, money, and other resources in attempting to
ascertain the implications of the Rule.

| declare under penalty of perjury that the forepoing 15 true and correct.

—r /
Dated: _September 16,2016 Lt ML?“

10a
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No. 15-3850

INTHE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAL FEDERATION, et al.,
Petitioners,
¥,
LINITED STATES ENVIRONMENTAL PROTECTION AGENCY, 2t al.,

Rﬁ.\';luaadﬁnm.

DECLARATION OF JIM CHILTON

I, Jim Chilton, declare based upon personal knowledge that:

1. I am over eighteen years of age and suffer from no disability that would preclude
me from giving this declaration.

2 1 am the owner of Chilton Ranch LLC ("Chilton Ranch”™), and a member of a Public
Lands Council. In this role, | oversee all aspectz of operation of Chilton Ranch. including
compliance with the Clean Water Act and other regulatory requirements.

3 Chilton Ranch has dry washes and other features on the land that we previously
understood not to be subject to regulation under the Clean Water Act. Some of these features do
or may constitute “waters of the United States™ under EPA’s recently promulgated WOTUS Rule,
R0 Fed. Reg. 37,054 (June 29, 2005}, although it 15 unelear which specific ones because the Rule
is vague. These features include dry washes and other features that can convey water.

4, The Chilton Ranch has a dry wash feature that 15 roughly twenty-four inches wide
that may meet the definition of “tributary™ under the Rule. This dry wash leads to a larger dry wash

called the Aravaca Wash, which leads to the Santa Cruz River, a river that is dry and only has

11a
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witer flow from precipitation events. The Santa Cruz River leads to the Gila River which leads to
the Colorado River. The Colorado River is 265 miles away from the drv wash at Chilton Ranch.

3. The Army Corps of Engineers requested the Chilton Ranch obtain a 404 dredge and
fill permit prior 1o constructing a bridge across the dry wash, The Chilton Ranch hired a consultant,
an engineer, and a survevor to get the 404 permit. The costs of obtaning the permit were
burdensome and the process was time-consuming so Chilton Ranch decided to abandon the bridge
project.

6. The possibility that features like the dry wash and other dry washes on the Chilton
Ranch will be treated as waters of the United States creates uncerainty about whether and how
Chilton Ranch can use its lands and what regulatory requirements of particular uses apply. The
Fule would have direct effects on the use of land at the Chilton Ranch, as discharges from point
sources like farming equipment into features like ditches may requite permits or changes in
ranching practices,

[ I have reviewed the Rule inan effort to understand the requirements and determine
the impact to the operation. Chilton Ranch has dedicated time to identifying features that may be
covered under the Rule, and has made plans to take further action in response to the Rule if there
were no stay of the Rule in place.

B, Chilton Ranch has expended time, money, and other resources in attempting to
ascertain the implications of the Rule.

I declare under penalty of perjury that the foregoing 15 true and correct.

Ci i }fﬁ% 2 Oﬂ.
S

Executed on Seplember 16, 2016,

12a
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No.15-4188
IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

WASHINGTON CATTLEMEN'S ASSQCIATION, et al.,
Petitioners
V.
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.

Respondents

DECLARATION OF CAREN COWAN
BASED ON PERSONAL KNOWLEDGE, I, CAREN COWAN, DECLARE:

1. Tam the Executive Director of the New Mexico Cattle Growers’
Association, which is headquartered at 2231 Rio Grande Blvd., NW,
Albuquerque, NM, 87104,

2. Describe organization’s legal status, membership, and local affiliate
structure: NM Cattle Growers’ 1s an association organized to advance and
protect the cattle industry in New Mexico. It has approximately 1,400
members in 32 of the state’s 33 counties as well as 19 other states. Its
objective includes providing an official and united voice on issues of

importance to cattle producers and feeders.

16a
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3. Should the Final Rule on the Definition of “Waters of the United States™
Under the Clean Water Act (“WOTUS Rule™} be allowed 10 take effect, a
significant number of NM Cattle Growers’ members will be required to seck
Clean Water Act Section 404 permits for projects on or adjacent to waters
and land features not previously subject to Environmental Protection Agency
or U.5. Army Corps of Engineers jurisdiction.

4. Asa matter of organizational policy, NM Cattle Growers’ advocates on
behalf of its members on numerous i1ssues related to federal laws that
regulate the livestock industry, including the Clean Water Act and
regulations adopted under it, NM Cattle Growers’ lobbies on Clean Water
Act issues, publishes information on Clean Water Act issues for its
members, researches issues arising under the Clean Water Act, and submits
comments to government agencies addressing concerns that Clean Water
Act regulations pose for the organization and i1ts members.

5. Since the onginal publication of the proposed WOTUS Rule, NM Cattle
Growers' staft, members and consultants have expended significant time
reading, researching, and analyzing the Rule and its potential impacts on
MM Cattle Growers' members and their property and livestock operations.

6. NM Cattle Growers has communicated with and lobbied federal regulators

and members and stafl of Congress on the WOTUS Rule, as well as

17a



Case: 15-3751 Document: 129-2  Filed: 11/01/2016 Page: 25

communicated its concerns to state and local government agencies which are
also subject to different and increased regulatory burdens as a result of the
WOTUS Rule.

7. NM Cattle Growers has also communicated extensively with its members
about the WOTUS Rule and related Clean Water Act issues, through regular
organizational publications, its website, and by way of speakers and
organizational discussions at its annual and mid-yvear meetings.

8. On November 13, 2014, NM Cattle Growers® joined several other New
Mexico organizations and formally filed a fifieen page substantive comment
letter, opposing adoption of the then-proposed WOTUS Rule.

9. NM Cattle Growers’ has also directly encouraged its members to
communicate directly with EPA and the Corps of Engineers, and with
members and staff of Congress, to express their opposition to the WOTUS
Rule and to communicate the adverse impacts that the Rule will likely have
on their property and livestock operations.

10.The final WOTUS Rule was published on June 29, 2015. 80 Fed. Reg.
37054. However, the final Rule was so different from the draft rule that it
was almost unrecognizable as the same rule. The final Rule changed the
definition of covered waters and added numerous categories that would

automatically be deemed “waters of the United States,” such as all

18a
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“tributaries,” including ephemeral streams and ditches, as well as various
“adjacent™ waters that are often found on member properties and which, for
the first time, would be regulated by the federal government. The final Rule
deprived NM Cattle Growers' and its members of the opportunity to
comment on these changes to the detriment of the NM Cattle Growers’
mission to inform and protect its members from arbitrary and onerous

federal regulation.

[ declare under penalty of perjury that the foregoing is true and correct.

Executed this 16th day of September, 2016.

Al @1'&53-: "

Caren Cowan

1%9a
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAU
FEDERATION, et al.,

Petitioners, MNo. 15-3830

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al,

Respandents.

l. Terrance W, Cundy, declare that:

1. I am over the age of eighteen vears, and the factz contained in this declaration
are based upon my personal knowledge. 1 suffer from no disability that would preclude me
from giving this declaration.

i My cumrent position is Manager of Silviculture, Wildlife and Environment for
Potlatch Land and L.umber Corporation ("Potlatch"). Potlatch is a National Association of
Farest Owners member company. | am responsible for supporting Potlatch's forestry
operations in understanding and complying with environmental regulatory requirements.

3, Potlatch owns timberlands in a number of states throughout the United States,
These imberlands contain features on its lands (the "Features™) that do or may constitute a
water of the United States urder the definition of Waters of The United States,” 80 Fed. Reg,
37,054 (JUNE 29, 2015) (the "Rule™).

4, The possibility thal the Features will be treated as waters of the United States
creates uncertainty about whether and how Potlatch can use its lands and about what regulatory

requiremeants of particular uses may apply. These requirements include, but are not limited to

31la
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whether 10 obiain or amemnd national pollutant discharge elimination system (NPDES) permits
under Section 402 of the Clean Water Act for discharges to Features and whether to obtain or
amend dredge and Al permits under Section 404 of the Clean Watcr Act for certain discharges
to Features. Obtaining these permits or modifying these permits often takes significant time
and expenses and once issued are ofien costly (o ensure compliance. Alternatively, changing
forestry practices to avoid discharges to Features can be very costly and severely limit how
Potlatch uses its lands,

5. Patlatch has undertaken a detailed internal review of the Rule in an effort to
interpret the reguirements and determine the impact to timberland operations encompassing a
multi-state land base. Staif and contractors have dedicated significant time and expended
money to identifving Features covered under the Rule. Potlatich has made and will need 1o take
further actions if the Rule is upheld.

| declare under penalty of perjury that the foregoing is true and correct. Executed on

June / 7 2016. p
; 7 : I d
— Lttt Y ( Lt

TERRANCE W, CUNDY ’

32a
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAU
FEDERATION, et al.,

Petitloners,

V. Mo, 15-3850

LUMITED STATES ENVIROMNMENTAL
PROTECTION AGENCY, et al.,

Respondents,

DECLARATION OF BLAYDE FRY
I, Blayde Frv, declare that;

]. I am over the age of eighteen years, and the facts contained in this declaration are
based upon my personal knowledge. | suffer from no disability that would preclude me from
giving this declaration,

p.5 My current position i Viee President, General Manager for the Northwest
Timberlands Division of Green Diamond Resource Company (*Green Diamond"), a National
Association of Forest Owners member company. In this role, 1 am responsible for managing
(ireen Diamond's forestry operations in Washington State, including compliance with regulations
for the protection of resources and the environment.

3 Green Diamond owns and manages over 1.3 million acres of timberland in
California, Oregon, and Washington. Green Diamond has features on its timberlands (the
"Features™) that do or may constitute a water of the United States under the definition of "Waters

of The United States,” 80 FED. REG. 37,054 (JUNE 29, 2015) (the "Rule"),

H6a
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4. Determining which of the Features qualify as waters of the United States and
which do not is difficult and costly. This is especially the case for ephemeral tributades and
wetlands that are within rule-defined distances from tributaries that are not easily identified. The
possibility that Green Diamond personnel might err in identifying and delineating the Features
that will be treated as waters of the United States creates uncertainty about what regulatory
requirements should be applied to particular uses of Green Diamond timberlands 1o ensure
compliance with the Clean Water AcL

5 Prior to the imposition of a stay on the Rule, Green Diamend initiated an internal
review of the Rule as it applies to the Features in an effort to assess the expanded scope of
regulatory requirements that may apply to Green Diamond’s fimberland management activities
and to determine the impact on timberland operations under the Rule. Green Diamond staff have
dedicated considerable time and resources to identifying and delineating Features that appesr to
be covered under the Rule, but the iask is inherently ambiguous and may never be completed
with substantial certainty. Based on our understanding of the Rule and our initial analysis of the
Features, Green Diamond anticipates that if the Rule comes into effect, the new definition of
"waters of the United States” will likely require that Green Diamond's timberland management
practices be modified to ensure compliance.

6. Creen Diamond has expended time, money and other resources in atiempting to
ascertein the implications of the Rule and expects thet additional effort and resources will be
reqquired if the Rule is implemented.

I declare under penalty of perjury that the foregoing is true and correct, Executed on

M/

Blayde Fry

June 20, 2016.

67a
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No. 15-3850

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAU FEDERATION, ¢t al,,

Peritianers,
W,

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.,
Respondenis.

DECLARATION OF NICK GOLDSTEIN

I, Mick Galdstem, declare based on personal knowledge as follows.

1. I am the Vice President of Regulatory and Scientific Affairs and Assistant
General Counsel at the American Road & Transportation Builders Association (ARTBA)
Washington, D.C. Since September of 2004, | have worked on behalf of ARTBA s members,
focusing on key regulatory issucs impacting the transportation construction industry, At
ARTBA, | oversee efforts addressing multiple regulatory topics, including air, climate, water,
safety and contracting issves. | coordinate ARTBA's advocacy efforts with respect 1o these
issues, including but not limited to, the drafting of regulatory comments as well as necessary
legislative and litigation efforts.

2. ARTBA, founded in 1902, is Amenca’s oldest and most respected national
transportation construction relaied association. It represents the interests of the transportation
construction industry by advocating in a non-partisan way for palicies that support and protect
the LS. transportation construction market ARTBAs membership includes more than 6,500

private and public sector members that are involved in the planning, designing, construction and

Page | Declaration of Nick Goldstein
6Gla
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mainienance of the nation’s rosdways, waterways, bndges, ports, airports, rail and 1ransit
systems. Our industry generates more than $380 billion annually in ULS. economic activity and
sustains more than 3.3 million American jobs,

3. ARTEBA i3 the industry’s primary environmental, legal and regulatory advocate,
Its members undertake a vanety of activities that are subject to the environmental review and
approval process in the normal course of their business operations. ARTBA s public sector
members adopt, approve, or fund transportation plans, programs, or projects. ARTBAs private
seclor members plan, design, construct and provide supplics for these federal transponation
mmprovement projects.  The interests at stake in this litigation are thetefore gemmane to
ARTBA’s nmssion and purpose.

4. While ARTBA s members would have standing to bring suit in this case
individually, their participation is not indispensible here, and they are relving instead on ARTBA
to represent their interests before this Court.

5. In light of the significant potential impacts of the proposed Rule on ARTBA and

our members, ARTBA submitted comments on the proposed rule. ARTBA's comments are

available at bttp./‘www regulations. gov/document T D=EP A-HQ-OW-201 1 -0880-1552] and

identify significant policy, legal, and procedural flaws in the agencies” Rule, If ARTBA had
been given an opportunity to comment on the final Rule, which varies substantially from the
proposed Rule, it would have submitted additional comments. The agencies' failure to provide
an adequate opportunity for public comment on the final Rule thus hindered ARTBAs pursuit of
its mission on behalf of its members.

6. The economic effects of federal junisdiction over waters and landscape features

are of great concemn to ARTBA because such jurisdiction impacts ARTBA's members™ ability 1o

Page 2 Declaration of Nick Goldstein
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plan, design, construct and provide supplies for federal transportation improvement projects,

T ARTBA’s members are subject to close regulation under the Clean Water Act.
They ofien must obtain Clean Water Act permits to construct roads, bridges and other
transportation projects across the United States,

8. ARTBA is particularly concerned with the treatment of roadside ditches under the
rule. Current federal regulations say nothing about ditches, but the proposed rule expands EPA
and Corps junisdiction to the point where virtually any ditch with standing water could he
covered. Federal environmental regulation should be opplied when a clear need is demonstrated
and regulating all roadside ditches under the theory of interconnectedness fails 1o meet this
threshold, A diteh’s primary purpose is safety and they only have water present during and afier
rainfall. In contrast, traditional wetlands are not typically man-made nor do they fulfill a specific
safety function. As such, roadside ditches are not, and should not be regulaied as, traditional
Jurisdictional wetlands because the only time they contain water is when they are ful filling their
intended purposc,

2 The length of the environmental review and approval process for federal-aid
highway projects has been routinely documented and acknowledged by both political parties and
the current administration. Adding more layers of review—for unproven benefits—will only
lengthen this process. Delays in the environmental review and approval process ofien cause
project owners 1o delay and/or scale back transportation improvement projects. This, in tum,
creates uncertainty for ARTBA member companies and can result in less work for their
employees.

10, Further, requiring wetland permits for ditch construction and maintenance would

force project sponsors and the private sector to incur new administrative and legal costs. The

Page 3 Declaration of Nick Goldstein
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potential delays and increased costs that would result from EPA s proposal would divert
resources from timely ditch maintenance activities and potentially threaten the role ditches play
in promoting roadway safety,

11.  ARTBA members work on transportation construction projects in areas of the
United States that contain land features that may be deemed dry “tributaries™ to navigable waters
under the Rule. Under some conditions, project owners may be able to obtain general permits,
which impose financial costs and time delays. If general permits are unavailahle, however, our
members are required to obtain individual permits, which typically them hundreds of thousands
of dollars and years of time. Increased cost and delays can lead to projects being scaled down or
cancelled, creating economic harm for ARTBA members and their emplovees who work on
those projects.

12, The Rule’s test to determine the “significant nexus™ of a dry land feature or
waterbody 1o a junisdictional water is vague. The Rule's vagueness and ambiguity will require
both project owners and ARTBA members to expend considerable time and money to determine
whether the waters or dry landscape features involved on any job site hear a “substantial nexus™
to jurisdictional waters and are subject 1o the Rule's requirements. These are cosis that members
would not bear were it not for the Rule.

13,

L. MNick Goldstein, declare under penalty of perjury that the foregoing is true and correct.
Executed this E day ufji;', 2016, e

——
Nick Goldstein

Page 4 Declaration of Nick Goldstein
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No. 15-3850

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAU FEDERATION, et al.,

Petitionars,
W.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.,
Respondents,

DECLARATION OF Chris Hawlkins

I, Chris Hawkins, declare based on personal knowledge &s follows.

' My name is Chris Hawkins and [ am the Chief Operating Officer of Hawkins
Construction Company. In the position of Chief Operating Officer I am responsible for all
construction projects performed by Hawkins; hiring, promoting and terminating emplovees; and
all general company operations.

2, Hewkins Construction Company is a 4th generation family-owned and operated
construction firm. Hawkins Construction Company provides construction services in nearly all
sectors of the construction industry. The types of projects which Hawkins Construction
Company works on include, but are not limited to commercial buildings, industrial facilities,
airports, railways, highways and bridges,

3. Hawkins Construction Company is a member of the Contractors Division of the
American Road and Transportation Builders Association (ARTBA). As part of Hawkins
Construction Company's membership in ARTBA, | have attended ARTBA regional and national

meetings.

Page 1 Declaration of Chris Hawkins
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4. In light of the significant potential impacts of the proposed rule on our company,
our company supports ARTBA’s advacacy efforts on behalf of its membership apainst the
proposed rule. This includes supporting the current litigation efforts as well as both regulatory
comments and regulatory testimony offered to the United States Environmental Protection
Agency (EPA) and United States Army Corps of Engineers (Corps).

3, The economic effects of federal junsdiction over waters and landscape features
are of great concern to our company because such jurisdiction impacts our ability and costs to
design and construet transporiation improvements. Our company has expended time and money
to ascertain the implications of the final Rule on our company.

6. A significant number of jobs Hawkins Construction Company works on are
transportation improvement projects. As part of constructing any federal transportation project,
Hawkins Construction Company underteke a variety of activities that are subject to the
environmental review and approval process in the normal course of our business operations,
Specifically, activities involved in transportation construction often impact wetland areas. When any
activity associsted with construction impacts 8 wetland arca or a “water of the United States™ as
defined by the Clean Water Act, 8 permit is required under Section 404 of the Act.

T Hawkins Construction Company believes the final rule will expand federal
jurisdiction udder the Clean Water Act and require permits for areas which had not previously
been defined as “waters of the United States.™ At & minimum, Hawkins Construction Company
believes the final rule will cause confusion over what is and what iz not considered a “water of
the United States.”

8. Increased permitting requirements and confusion over fedecal jurisdietion will
lead to delays in the project review and approval process. Delays will result in increased

material costs and uncertainty of work schedules for our employees. Additionally, increased

Page 2 Declaration of Chris Hawkins
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permitting requirements will also drive up the total cost associated with transportation
improvement projects and possibly force project owners 10 scale hack transportation projects,
resulting in less work for Hawkins Construction Company and its employees.

9, Hawkins Construction Company 1s particularly concemed with the trestment of
roadzide ditches under the rule. A ditch’s primary purpose is safety, and a ditch typically carries
water present enly during and after rainfall.

10.  The NFDES and Section 404 permit review and approval process will lengthen the
already burdensome review process for federal-aid highwey projects, inflicting new administrative
and legal costs on our company. The potential delays and increased costs that would result from
EPA's proposal would divert rescurces from timely ditch maintenance activities and potentially
threaten the rale ditches play in promoting roadway safety.

11.  Inaddition, the rule creates a completely new concept of allowing for “aggregation™
of the contributions of all similar waters “within an enfire watershed” This concept results in a
blanket jurisdictional determination—meaning the EPA and Corps could regulate the complete
watershed. Such a broadening of jurisdiction would literally leave no transportation project
wnitouched regardless of 11s location, as there s no area in the United States not inked to at least one
walershed.

12, Ourcompany works on transporiation construction projects in areas of the United
States that contain land features that may be deemed dry “tributaries™ to navigsble waters under
the Rule, Such dry tributaries are per se jurisdictional under the final Rule. Determining which
land features qualify as jurisdictional “tributaries™ under the Rule will require the expenditure of
substantial resources, including the hiring of enginecrs. The treatment of those dry channels as
jurisdictional will require project owners to obtain permits under Sections 402 and 404 of the

Clean Water Act for disturbances to those features or for discharges into those features. Under

Page 3 Declaration of Chris Hawkins
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some conditions, project owners may be able to obtain general permits, which impose financial
costs and time delays. 1T general permits are unavailsble, however, project owners are required
to obtain individual permits, which typically cost hundreds of thousands of dollars and years of
time. The increased cost and delay project owners feel results in projects being scaled back and
Jjob uncertainty for Hawkins construction employees.

13.  Hawkins has built at least 20 transporiation projects every year for the past 5
years and anticipates continuing at the rate.  Almost every one of those projects has been
constructed near areas which could be defined as wetlands under the new rule.

14.  Determining that a particular water or dry landscape feature is nor jurisdictional
under the new Rule will require our company to assume substantial risk. Given the vagueness
and malleability of the Rule’s “significant nexus" definition, the U.S. Army Corps of Engineers
or EPA may later challenge a finding of no significant nexus and bring an enforcement action
against the company for failure 1o comply with the Clean Water Act. This may lead to civil fines
and criminal penalties.

15.  More generally, the possibility that various previously-non-jurisdictional features
will be treated as waters of the United States creates uncertainty about whether and how our
company can construct transportation improvements. This issue is exacerbated where Hawkins
works with non-public entities who lack the resources to regularly assist and share the risk in
wetlands analysis. Hawkins constructs multiple land improvement and private transportation
projects (such as for short-line railroads) every year which fall into this latter category.

16,  Owerall, if the stay of the Rule were lifted and the Rule were allowed to go into

effect, the Rule’s expansion of regulatory jurisdiction and its malleability and vagueness would

Page 4 Declaration of Chris Hawkins
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and have epormous practical impacts on the company's willingness to undertake new
transpartation construction projects and on the cost of those projects that it elects to undertake.
17. Vacatur of the Rule would save the company these substantial costs.

L. Chris Hawkins, declare under penalty of perjury that the foregoing is true and correct.

Exscuted this (3 day of Sesfen, fe 2016,

& ——
Chris Hawkins

Page 5 Declaration of Chris Hawkins
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Cases Nos. 15-3751, 15-3799, 15-3817, 15-3820, 15-3822,
15-3823, 15-3831, 15-3837, 15-3839, 15-3850, 15-3853

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

IN RE: ENVIRONMENTAL PROTECTION AGENCY AND DEPARTMENT
OF DEFENSE, FINAL RULE: CLEAN WATER RULE: DEFINITION OF
*"WATERS OF THE UNITED STATES,” 80 FED. REG. 37,054, PUBLISHED
ON JUNE 29, 2015 (MCP NO. 135)

On Petitions for Review of a Final Rule
of the U.5. Environmental Protection Agency and the
United States Army Corps of Engineers

DECLARATION OF MICHAEL JACOBS

1. My name 1s Michael Jacobs and [ am a long-time resident of Delaware
County, Oklahoma.

2. 1 am the President of Jacobs Manufacturing Corporation in Delaware
County, Oklahoma. My company makes fiberglass products for water and
wastewater treatment.

3. 1 am an active member of the National Federation of Independent
Business.

4. My family and | live on a 20-acre plot of land in Delaware County,

Oklahoma. This land contains my home as well as about eight acres of hay, which
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we harvest throughout the year,

5. Adjacent to this plot is a 30-acre plot of land, which [ also own. Because
this land is undeveloped, it has great potential to be used for economic activity and
personal enjoyment.

0. Before the Environmental Protection Agency enacted its rule regarding
*navigable waters” under the Clean Water Act ("WOTUS Rule™), I had planned to
develop this 50-acre property for agricultural and other purposes.

1. specifically, | planned to clear the area for catile grazing and other
farming purposes. This process would yield valuable timber, which | would sell for
profit. I also planned to improve the land so that cattle could graze on the property,
including putting fences up tor the cattle, planting grass, removing excess trees, and
impounding waters that flow from small underground springs.

8. 1 had anticipated beginning this work in September or October of 20135,
After my property was cleared, | had intended to raise about 3() cattle on the property.
[ had planned to take these cattle to market in the summer or fall of 2016 and,
hopefully, to realize a sizable return on my mvestment.

9.  These improvements, | believe, would greatly increase the value of the
property. After the improvements are finished, 1 hope to either sell the property or

give it to one of my children so that they can build a home on the property.

Fad

Tha



Case: 15-3751 Document: 129-2  Filed: 11/01/2016 Page: 83

10.  Because of the WOTUS Rule, however, | no longer believe it is
cconomically feasible for me to make these improvements.

11. A ravine runs across the entire portion of my 50-acre property, The
ravine is about 75-83 feet deep and 200-250 feet wide.

12, At the bottom of the ravine is a creek bed. The water at the bottom of
the creek bed varies depending on the time of the vear and the amount of rainfall.

13, For about seven to eight months of the year, there is a very small stream
of water running through the creek bed. This stream is about 2-3 feet wide and 5-6
inches deep.

14.  During the summer, the creek bed will often go dry and no water will
run through it. Only a few small puddles of water will remain at the bottom of the
ravine.

15. At other times (usually when there has been heavy ramnfall), the water
in the ravine will nise and the stream will grow. At its peak, the stream 15 about 6-8
feet deep and 20-30 fect wide.

6.  When flowing, the water in the ravine feeds into the Spavinaw Creek.
which flows into Lake Eucha and Lake Spavinaw. These waters eventually feed into
the Arkansas River and the Mississippi River,

17. My property also contains small natural springs, many of which are in

the ravine. They are often about 25-30 feet above the creek bed on the shelves of the
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ravine. These springs are formed when water comes up from the ground and collects
in pools. When active, they trickle across the property and into the creek bed below.

18, My property also contains indentations in the ground where there are
visible signs that water occasionally flows during storms,

19, Before the WOTUS Rule, my property was not subject to federal
regulation under the Clean Water Act, | thus was free to use my land for the
agricultural and enjoyment purposes for which I had planned.

20, If the WOTUS Rule takes effect, however, | believe these portions of
my land will become subject to federal regulation under the Clean Water Act. | fear
the federal government will classify these waters as “tributanes™ because the land
contains physical signs of occasional water flow and the water (when running
through my property) eventually feeds into navigable waters downstream.

21.  Since I currently do not use this property for agricultural purposes, I do
not believe it qualifies for any agricultural exemption.

22.  If my property is subject to the WOTUS Rule, I will be forced to halt
all plans for improving my property because the rule would require me to obtain a
costly permit from the federal government. For example, to raise cattle | will need
1o impound water on my property from the small natural springs on my property.

This impoundment would now require a federal permit,
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23, Complying with these regulations 1s an enormous burden and expense.
CGiiven the huge undertaking [ was already facing (clearing the land, financing the
improvement, etc.), it would no longer be worthwhile to bear the additional costs
and burdens imposed by the WOTUS Rule.

24, The WOTUS Rule thus harms me in several ways. | will not be able to
obtain the highest economic value from my property, as the property will remain
unimproved and unused. And without such improvements, the land is less attractive
to others, One goal of mine was to improve the land 5o that one of my children could
build a home on the property. The WOTUS Rule makes that impossible.

25, This land has already been greatly devalued—hoth because | cannot
improve it and because potential buyvers know that they must obtain a costly permat
if they wanted to do so.

26.  In addition, the profits that 1 hoped to realize in the future from cattle
sales will be forever lost. Due to the WOTUS Rule, T will have to forego this
investment opportunity and will be unable to use the land for these and other
business purposes. The WOTUS Rule will stifle the valuable and productive use of

my property. This Court should strike down the rule.
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I declare under penalty of perjury that the foregoing is true and correct.

Novem ber
Executed on Septesber [, 2016
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No. 15-3850

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN Farn Bureau FEDERATION, et al,,
Petitioners,
¥,

UNITED STATES ENVIRONMENTAL PROTECTION ACENCY, et al..

Respondernts.

DECLARATION OF KENT MANN

1, Kent Mann, declare based upon personal knowledge that:

1. [ am over eighteen years of age and suffer from no disability that would preclude
me from giving this declaration,

2. I am the owner of M/M Feedlot (“M/M™) located in Parma, Idaho, and a National
Cattlemen’s Beef Association member, In this role, I oversce all aspects of operation of M/M,
including compliance with the Clean Water Act and other regulatory requirements.

3. MM has numercus land end water feares on its lands that it previously
understood not to be subject to regulation under the Clean Water Act. But some of these features
may constitute a “water of the United States™ under EPA's recently promulgated WOTUS Rule,
B0 Fed. Reg. 37.054 {June 29, 2015)—though given the Rule's vagueness, it is not clear which
oncy. These features include a constructed pond and ditches.

4. Becanse MM qualifies as a “concentrated animal feeding operation” under 40

CFR. § 12223, it is considered a “point source” under the Clean Water Act. Thus, il must
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obtain & NPDES permit under the Act in order to discharge any pollutant into “waters of the
United States.™ .

5. The possibility that the WOTUS Rule will lead to the designation of additional
features on MAM's land as “walers of the United States” creates uncertainty about whether and
how MM can use its lands. Any increase in the portion of M/M's land subject to Clean Water
Aet Jurisdiction will mean an increase in the number of activities that require NPDES permitting,

. I the Rule goes into effect, it is almost cerain that MM will either have to
change the usc of its land or otherwise seek further regulatory approval of its family farming
aperation. Either outcome would cost MM substantial time and resources.

7. M/M has reviewed the Rule in an efforr 10 undersiand the requirements and
determine the impact to the operation. M"!'vil,lhn_q dedicated time to identifying features on its
lands that may be covered under the Rule, and has made plans to take further action in TESpOnse
to the Rule. Those plans would have 1o be implemented if the Rule were allowed to g0 into
effect.

B. MM has experded time, money, and other resources in attempting to ascertain
the implications of the Rule.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: 7= 7- o é,; K{’_L
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MNo. 15-3850

INTHE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FarMm BUREAL, et al.,
FPetitioners,
V.
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al,,

Respondents,

DECLARATION OF WILLIAM R. MURRAY

I, William R. Murray, declare, based on my personal knowledge, that:

1. | am over eighteen years of age and suffer from no disability that would preclude
me from giving this declaration.

2. I am the Vice President for Policy and General Counsel for the National Alliance
of Forest Owners (“NAF("), a trade associstion thal represents the interests of owners and
managers of over 80 million acres of private forests in 47 states.

3. NAFO works aggressively (o sustain the ecological, economic, and social values
of forests and 1o assure an abundance of healthy and productive forest resources for present and
future generations.

4. NAFO is committed w helping policy makers understand that working forests are
essential to the natural resources infrastructure of the nation and key to addressing some of the

highest pricrity issues facing our nation today.
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5 MNAFO advocates for its members’ interests before Congress and federal apencies
and in judicial proceedings.

f. NAFO met several times with EPA dunng the rulemaking process, commented on
the proposed Rule and engaged in education of its members on complexities and ambiguities of
the Rule. See Comments of the National Alliance of Forest Owners on Definition of “Waters of
the United States™ Under the Clean Water Act; Proposed Rule, 79 Fed. Reg. 22,188 (Apr. 21,
2014y, Dkt No, EPA-HO-0OW-2011-0880 (Nov. 14, 2014). If the agencies had scught additional
comments on what is now the final rule, NAFO would have submitted additional comments.

1. NAFO members often have features on their lands that may gqualify as waters of
the United States under the Rule which gencrally require analysis to determine the applicability
of the Rule. This creates uncertainty about the regulatory implications of the Rule and members
may have to alter their behavior in response o the Rule and/or 1o expend resources to detenmine
applicability of, and compliance with, the Rule.

I declare under penalty of perjury (hat the foregoing is true and correct.

e / ,/;uf 7, 29 K)
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No. 15-4211

INTHE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ASSOCIATION OF AMERICAN RAILROADS, el &l.,
Petitioners,
W
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ct al.,

Respordents,

DECLARATION OF JEFF NORWOOD

I, Jeff Norwnod, declare based upon personal knowledge that:

1. I am over cighicen years of age and suffer from no disability that would preclude
me from giving this declaration.

2. I am General Manager for the Port Terminal Railroad Association (PTRA).

3. PTRA is an unincorporated terminal railroad association with its principal place
of business in Houston, Texas, PTRA provides rail service to more than 200 shippers in the
Houston area and functions as agent for a number of railroads in connection with line-haul
shipments.

4. PTRA maintains 7 rail vards, 154 miles of rail track, and 20 bridges in the
Houston area. Proper operation of these facilities and structures requires frequent construction
and maintenance of the rail track, vards, and bridges. The expansive definition of “waters of the
United States” in the proposed Waters of the United States Rule (the “Rule™), which was issued

on June 20, 2015 (80 Fed. Reg. 37.054), will have significant adverse effects om PTRA's
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construction, operations, and maintenance activities, and will hinder PTRA’s ability to perform
NECessary CmMergency repairs.

- For example, because the Rule provides only vague descriptions of the land and
water features that purportedly constitute “waters of the United States” and often requires
unpredictable, case-specific determinations by the ULS. Environmental Protection Ageney or the
U5, Army Corps of Engineers, PTRA faces substantial uncertainty in evaluating which features
on the lands over which its rail vards, rail irack, and bridges are situated are “waters of the
Linited States,” and which are not.

&, Consequently, under the Rule, PTRA will face significant uncertainty and
unnecessary burden in assessing its regulatory obligations, and could be subject to permitting and
muitigation requirements that have never before applied to activities of this sort.

| declare under penalty of perjury that the foregoing is true and correct.

Ao ssresld

» Ueneral Manager
Port™l'erminal Railroad Association
8934 Manchester

Houston, Texas 77012-2140

Dated: SO -/ -0/
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No.15-4188

[N THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

WASHINGTON CATTLEMEN'S ASSOCIATION, et al.,
Petitioners
v,
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al,

Respondents

DECLARATION OF WALLACE RONEY

BASED ON PERSONAL KNOWLEDGE I, WALLACE RONEY,
DECLARE:

L. I ranch on approximately 100 thousand acres of land in the California
counties of Butte, Tehama, Lassen and Plumas.

2. The ranch has been for the past 50+ years a member in good standing
of the California Cattlemen’s Association (“CCA") and I currently serve on CCA's
Executive Commuttee. | also serve on the Board of Directors of CCA’s local
affiliate Tehama County Cattlemen’s Association and have for many vears.

3. I am aware of the pending "waters of the United States” Rule (the
"Rule"). 1 have thought about which waters on my ranch might be regulated by the
rule and how I might need to change my ranching practices to avoid violating the
law under the Rule.
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4, My ranch is owned by a corporation of which [ am the sole
shareholder and president. My family has been cattle ranchers since the 1850s.

5. Iraise beef cattle. My Tehama and Butte county land is used as year-
round pasture. The land is in California’s Sacramento Valley has no appreciable
rainfall from April through October so the grazing 15 limited.

6. While | am net aware of the presence of any wetlands on my ranch
which would be jurisdictional under Supreme Court decisions such as Rapanos,
there are constructed “stock ponds™ on the land to provide perennial water for the
catile and wildlife. There are also areas which are shallow depressions on top of
mostly impervious soil‘rock which accumulate water during the rainy season.

7. Part of my ranch is in an arid area which receives about 25 inches of
rain in & normal year, primarily in the winter; there are some defined ephemeral
drainage channels but a large portion of the ranch consists of undulating land with
shallow depressions which catch and hold water during rain events.

E. The naturally-occurring ephemeral drains on my ranch only carry
water after it rains. Some of these natural ephemeral drains have been improved as
ditches to provide better flow of water for domestic, stock water and irrigation to
extend the limited growing season. These ditches carry water only after a moderate

or heavy rain.

7. Itis my understanding that under the Rule, my drainage ditches meet
the definition of "tributaries” and are therefore categorically considered to be
"waters of the United States.” 1 also understand that they would not qualify for the
rule's exclusion of certain ditches because they were excavated in natural erosional
features that are likely also to have been "tributaries” as defined under the Rule.

8. My ditches have never previously been identified as "waters of the
United States" under the Clean Water Act, and no regulator has ever found that
they had a "significant nexus" to downstream navigable waters. [ have never
belhieved that | had a legal obligation to seek a federal permit for any of my
ranching activities in and around these drainage ditches,

9.  To the best of my knowledge, virtually none of the water which
accumulates in the shallow depressions on my ranch ever makes its way to either
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groundwater or to a defined water course which eventually connects to a navigable
waterway during a normal weather patiem.

10. These shallow depressions that hold water are determined under the rule
to be “similarly situated,” however, even isolated shallow depressions on my ranch
may be deemed to have a “significant nexus” with waters classified as "waters of
the LLS." under the Rule, and may themselves thus be determined to be
jurisdictional where a case-by-case analysis under the former Rule would not have

determined a significant nexus.

I12.  On the ranch there are numerous dirt roads and feeding areas and
working pens which are in proximity to the ephemeral streams and

shallow depressions. [ am currently replacing an area of working pens, routinely
drive on the roads and have cattle causing dust which could constitute discharge of

dirt (a pollutant) if those ephemeral waterways or shallow depressions were
classified as waters of the United States. It is not clear to me that my activities are
"normal farming activities" or whether they would qualify for any other potential
exemption from permit requirements under Clean Water Act section 404 as a

neighbor is being currently prosecuted for plowing a dry swale. For this reason, [
will either have to seek a permit or face great uncertainty about whether my
activities are violating the law.

13.  If the Court does not invalidate the Rule, | will incur many thousands
of dollars in costs and lost revenue to comply with the Rule, This will make my
multi-generational cattle ranch economically unviable,

I declare under penalty of perjury that the foregoing is true and correct.

Executed this /% day of October, 2016.
# - b
::)/ A )
= {I& iﬂf . H.-\.-u.-.r"'
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MNo. 15-4211

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ASSOCIATION OF AMERICAN BAILROADS, &t al.,

FPeritioners,
V.

UUNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.,

Respondents.

DECLARATION OF MICHAEL 1. RUSH

I, Michael J. Rush, declare based upon personal knowledge that:

1. I am over eighteen vears of age and suffer from no disability that would preclude
me from giving this declaration.

2. [ am the Senior Vice President, Safety and Operations, for the Asseciation of
American Railroads (AAR).

3. AAR iz a national trade association whose members include freight railroads that
operate 83 percent of the line-haul mileage, employ 95 percent of the workers, and account for 97
percent of the freight revenues of all railroads in the United States. AAR’s members also include
passenger railroads that operate imtercity passenger trains and provide commuter rail service.
AAR's members each own, operate, construct, maintain, andfor facilitale transportation via
railroads in the United States. Railroads are a critical component of the nation’s transportation
system, providing for the movement of freight and passengers throughout the continental United
States and Alaska. Railroads operate over approximately 139,000 miles of right-of-way in the

United States.
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4. AAR is the nation's leading railroad policy, research, standard setting, and
technology organization, AAR and its members are committed to operating the safest, most
efficient, cost-effective, and environmentally sound freight transportation system in the world.

5. A primary purpose of AAR is to represent and protect the interests of its members
in federal rulemaking and in litigation that relates to or has the potential to impact its members’
activities, Tothat end, AAR submitted comments on November 14, 2014, on the proposed Waters
of the United States Rule {the “Rule”), which was later issued on June 29, 2015 (B0 Fed. Reg.
37,054).

&. Proper operation and maintenance of railroads requires construction and
maimtenance of track, yards, bridges, culverts, ditches, and other Tacilities, structures, and features
within ratlroad nght-of-ways across the United States. AAR"s members operate and maintain tons
of thousands of bridges and hundreds of thousands of culverts across the United States, The Rule's
expansive definition of “waters of the United States™ will have sipnificant adverse effects on
railroad construction, operations, and maintgnance vital to the nation’s rail network, and will
hinder AAR’s members' ability to perform necessary emergency repairs.

7 As one example, ditches play a eritical role in milroad safety by ensuring proper
drainage, thus preventing the undermining of railroad bed material and potential sloughing,
shifting, and uneven trackage. Railroad ditches also avoid washouts and ensure safe travel. AAR
and its members estimate that there arc over 100,000 miles of railroad ditches in the United States
along railroad right-of-ways. Although the Ruole provides an exclusion for ditches, the exclusion
is subject to exceptions that raise substantial questions as to which of the railroad ditches would
be considered “waters of the United States™ and which would not. In addition, identifying certain
railroad ditches as “waters of the United States” would restrict the railroads’ ability to maintain

ditches for safe operations.
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B, In addition, because the Rule provides only vague descriptions of the land and
water features that purportedly constitute “waters of the United States,” AAR"s members would
face substantial and harmful uncertainty in evaluating those features on the lands over which
their railroads run, or on which their rail terminals, rail vards and other facilities are situated, are
“waters of the United States,” and which are not.

9, Some of AAR's members have initiated or will soon initiate the process of
seeking jurisdictional determinations or permits under the Clean Water Act in connection with
construction, operation, and/or maintenance of their railroads, rail tferminals, or rail yards in
order to comply, or mitigate the risk of noncompliance, with the Rule. This process is costly,
burdensome, and can result in project delays and potentially costly mitigation.

10.  The interests that AAR sceks to protect in this action are manifestly germane to its
organizational purposes. AAR has worked with its members on iszues related to the scope and
effect of the Clean Water Act and its regulations for decades, and it can represent its members’
interests in this litigation without the direct participation of any of its member companics.

| declare under penalty of perjury that the foregoing is true and correct.

Dated: ﬁaﬁﬁ,# 20/6 m f%——l
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Mo, | 5-3850

INTHE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCULT

AMERICAN FARM BUREAL FEDERATION, et al.,

Petitianers,
V.

UINITED STATES ENVIRONMENT AL PROTECTION AGENCY, et al.,
Respondents.

DECLARATION OF FRANK SCHROEDER

I, Frank Schroeder, declure bazed on personal knowledge as follows,

L. Frank Schroeder is Vice President of the Delaware Basin Business Unit for Devon
Energy Corporation ("Pevon™). He is responsible for strategy development and the planning,
direction and coordination of all activities involving company exploration and production for the
company’s assets in the Delaware Basin.

2. Pevon 1s a Fortune 500 company headquartered in Oklahoma City, Oklahoma.
Pevon's operations arc focused onshore in the United States and Canada. In the Umited States,
Devon prodoces, stores and transports erude oil, natural gas liguids and natural gas in Texas,
Oklahoma, MNew Mexico, Montana and Wyorning. Devon is a member of the National
Association of Manufacturers (“NAM™ and American Petroleum Institme (*APT). AP
submitted comments to the Froposed Rule in November 2004, and Devon endorsed those
comments and iecorporated those comments in its own comments submitted o EPA.

3. In light of the significant potential impacts of the proposed rule on the company,

Devon subrmitted comprehensive comments onthe proposed WOTUS Rule oo November 14,

Pape | Declacstion of Frank Schreeder
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2014 and those comments can be viewed here. Our comments state that the Rule does not follow
established Supreme Court precedent by expanding federal jurisdiction to waters and wetlands
with no clear or discernable hydrologic water connection to navigable waters and creates more
confusion than it clarifies. Devon's and APL's comments identified the arbitrary, unreasonable
and confusing aspects of the rule that result in the technical impracticability and economic
unreasonableness of implementing the Rule. Implementation of this Rule will result in
defeterious and unintended consequences for our company. If we had been given an opportunity
e comiment on the final Rule, which vares substantially from the proposed Rule, we would have
subrmtted additional comments,

4, I'he economic effects of fiederal junsdiction over waters and landscape features
are of great coneern to our company because such jurisdiction impacts our ability and costs to
explore for, develop, produce and transport crude oil, natural gas, and natural gas liquids
throughout the United States. Our company has expended significant time and money to
ascertain the implications of the final Rule on our company.

3. In order o extract crude oil or natural gas from the subsurface, our company must
clear and grade areas of land to construct a “well pad,” on which the equipment necessary to drill
for and exiract the oil or natural gas will be placed. We must also construct access roads to
transport equipment and personnel 10 and from the well pad. We always seck to avoid
constructing well pads on or through waters or dry landscape features that would be deemed
Jurisdictional under the final Rule, but we are not always able to avoid such impacts. For
impacts to jurisdictional waters involved in any of these activities, the Rule requires a permit
under Section 404 of the Clean Water Act, The significant expansion of jurisdictional waters

unicier the Rule will alse likely resuli in a substantial increase in the number permits required for

Page 2 Declaration of Frank Schroeder
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storm water discharges from such construction activities under Section 402 of the Clean Water
Act, Further, the Final Rule will have significant impacts on which sites will be required to
have Spill Prevention, Control and Countermeasure Plan.

6. Cur company develops oil and natural gas in areas of the United States that
contain land features that may be deemed dry “tributaries” to navigable waters under the Rule.
Such dry tributaries are per se jurisdictional under the final Rule. Determining which land
features qualify as jurisdictional “tributaries™ under the Rule will require the expenditure of
substantial resources, including the hiring of engineers. The treatment of those dry channels as
junsdictional will require our company to obtain permits under Sections 404 and 402 of the
Clean Water Act for disturbances to those features or for discharges into those features. Under
some conditions, we may be able to obtain general permits, which impose linancial cosis and
lime delays. If general permits are unavailable, however, we are required to obtain individual
permils, which typically cost our company thousands of dollars and many months of time.

T. The Rule’s test to determine the “significant nexus” of a dry land feature or
waterhody to a jurisdictional water is vague. The Rule's vagueness and ambiguity will require
our company o expend considerable fime and money to determine whether the waters or dry
landscape features involved in oil or natural gas development, transportation, or other activities
bear a “substantial nexus™ to jurisdictional waters and are subject to the Rule’s requirements.
These are costs that we would not bear were it not for the Rule.

5. For example, Spill Prevention, Control, and Countermeasores (SPCC) Plans are
reguired by EPA as directed within 40 CFR Parts 110 and 112 for all non-transporiation-related
facilities that have the potential or may "reasonably be expected” 1o have a discharge of oil into

navigable walers or adjoiming shorelines, Based on Devon’s intemal decision-making process

Page 3 Declaration of Frank Schroeder
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regarding SPCC applicability, it has been determined that many sites in the states in which
Devon operates that were previously detenmined to be exempt would now be required to have
SPCC plans.

W, Delermining that a particelar water or dry landscape fieature is aoi jurisdictional
under the new Rule will require our company to assume substantial risk. Given the vapueness
and malleability of the Rule’s “significant nexus” definition, the 1.5, Army Corps of Engineers
or EPA may later challenge the company’s finding of no significant nexus and bring an
enforcement action against the company for fatlure to comply with the Clean Water Act. This
may lead to civil fines, criminal penalties, and the termination of the extractive activity. To
mitigate the risk imposed by the Rule’s vagueness, the company is likely obtain permits and
prepare SPCC Plans even where none are required under o reasonable r-emd.ing of the Clean
Water Act and the Rule. Alternatively, the Rule’s vagueness and ambiguities may also cause our
company to forege oil and natural gas development out of concern that the federal govemnment
may later deem that area a jurisdictional water.

140. More generally, the possibility that various previously-non-jurisdictional features
will be treated as waters of the United States creates uncertainty about whether and how our
company can use its lands, For example, , in the Delaware Basin of New Mexico, based on
Devon's intemal decision-making process regarding SPCC applicability, it has been determined
that many sites that were previously determined to be cxempt would now be required to have
SPUC plans

1. Overall, it the stay of the Rule were lifted and the Rule were allowed 10 go into

effect, the Rule's expansion of regulatory jurisdiction and its malleability and vagueness would

Pape 4 Declaration of Frank Schroeder
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and have enormous practical impacts on the company's willingness to undertake new
development projects and on the cost of those projects that it elects o undertake.

12, Vacatur of the Rule would save the company these substantial costs,

I, Frank Schroeder, declare under penalty of perjury that the foregoing is true and comrecl

Executed this [ day urﬁfﬁ 2016.

Frank Schroeder

State of Oklehoma
County of Oklahoma

Signed and affirmed to before on (date) by Frank Schroeder

SR AL (png oo

2 T b Notarial Officer

My Commission Expires: M N, 1*':5'"1% )
My Commission Number: {43742 35 )

Page 5 Declaration of Frank Schroeder
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No. 15-3751

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

MURRAY ENERGY CORPORATION,
Petitioner,

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, =t al.,
Respondents.

DECLARATION OF C. CRELLIN 5COTT
DIRECTOR OF ENVIRONMENTAL COMPLIANCE
MURRAY ENERGY CORPORATION

1. Tam C. Crellin Scott, and [ make this Declaration in support of the opening brief filed by
the Business and Municipal Petitioners in Murray Energy Corporation v. US
Environmental Protection Agency, No, 15-3751 [and consolidated cases).

2. 1am currently Director of Environmental Compliance for Murray Energy Corporation
{Murmay Energy), and [ have been employed by Murmay Encrgy since 2011, Murray
Energy and its subsidiary companies own and operate ¢leven active coal mines in six
states (Ohio, lllinois, Kentucky, Pennsylvania, Utah, and West Virginia),

3. Murray Energy filed suit in the United States Court of Appeals for the Sixth Circuit to
challenge and halt implementation of the Final Rule due to its unlawful scope and the
numerous unlawful substantive and procedural defects thai led to the Final Rule’s
adoption. That case, stvled Murray Energy Corporation v, U8, Environmental
Protection Agency, No. 15-3751, is the lead case in this consolidated litigation.
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. Murray Energy is also a member of the National Mining Association (NMA). NMA
joined a eross-industry coalition of other Business and Municipal Petitioners in
challenging the Final Rule in Case No. 13-3850, which has since been consolidated.

. Murray Energy filed comments on the proposed rule in which we detailed at length the
numerous legal and procedural flaws in the proposed rille, both llii‘:'lﬂlt:,' and as apphied to

Murray Energy’s mining operations.

. As detailed below and in the accompanying opening brief, the Final Rule did not
adequately address Murray Encrgy’s comments or the numerous additional comments
submitted by the Business and Municipal petitioners.

. Murray Energy and its affiliates currently employ approximately 5,400 persons
throughout its mining operations. Mumay Energy is the largest underground coal mining
company in America and is & global leader in underground longwall mining, a process
that entails the full extraction of coal along a linear path that is up to several miles long,

. In my role as Director of Environmental Compliance, | am responsible for overseeing and
managing, among other things, the Clean Water Act (CWA) permitting requirements
related to the expansion and operation of the company’s mines. | have over 35 years of
experience with respect to CWA jurisdictional and permitiing matters.

. I have read and am familiar with the Final Rule issued by the U.S, Environmental
Protection Agency {EPA) and the LS, Army Corps of Engineers (Corps) redefining the
terms “waters of the United States.™

10). Based on my experience and information and belief, the Final Rule, if allowed to go into

effect, will have a direct and substantial impact on Murray Energy’s active mining
operations, and will require additional permits and aguatic resource mitigation for
features never previously subject to CWA jurisdiction.

144a



13

14,

Case: 15-3751 Document: 129-2  Filed: 11/01/2016  Page: 152

Murray Energy has extensive experience with permitting under sections 402 and 404 of
the CWA, both of which hinge on the definition of “waters of the U.8." at issue in the
Final Rule.

. Murray Energy’s mine sites generally contain numerous and varied water features, and

the activitics &t these sites, including those associated with initial mine development,
daily operations and routine expansions, often require some level of impact or interzction
with these features, which, depending upon jurisdictional status, may or may not trigger
Section 402 and 404 permitting. Murray Energy s thus keenly imerested in and directly
impacted by the Final Rule, which drastically expands the scope of Section 402 and 404
permitting requirements under the CWA.

For Murray Energy, the Final Rule, if allowed to go into effect, would significantly
impede inital mine development, daily operations and routine expansions at many of our
mine sites. EPA"s extension of federal jurisdiction to previously unregulated features
such ns ephemeral streams, sediment ponds, drainage ditches, vernal pools, and other “fill
and spill” features is particularly impactful to our mine sites. These features are abundant
and pervade the eastern and western coalfields and, as a result, are frequently
encountered during routine activities such as construction and maintenance of access and
haul roads. as well as roadside ditches., Having 1o account for these features within the
Section 402 or 404 permitting context would increase by several orders of magnitude
bath permitting costs and associaled ceonomic losses due 10 project delays.

By way of example, the Nelan Run Saddle Dike Extension 15 a refuse mpoundment
located ot one of our mine sites in West Virginia, The CWA permitting for the
impoundment has been completed, bui additional permits have been requesied for the
Saddle Dike Extension. The proposed diversion ditches used to divert water away from
the active mining arcas will contribute flow to a perennial unnamed tributary of Jones
Creek, which drains fo Jones Creek and from there to Tenmile Creek. The ditches would
be jurisdictional under the Final Rule, but are not jurisdictional under the old rule. These
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ditches total approximately 3,300 linear feet. The costs associated with permitting and
miitigation are estimated 1o be approximately $1.9 million,

|5, The Final Rule will also extend CW A jurisdiction to numerous other features on our ming
sites that not jurisdictional under the old rule. For example, wastewater treatment
systems on mine sites utilize a series of ponds (4., bench ponds and sediment ponds),
natural deainapes, and man-made drainage ditches, including both permanent and
temnporary ditches, These svetems are required at mining operations under separate
federal regulations promulgated parsuant to the Surface Mining Control and Reclamation
Act (SMCRA). See, e.g. 30 CF.R. §816.41. Construction of surface mine bench ponds
and sediment ponds is already generally subject o Section 402 permitting requirements.
However, the Final Rule would add a burdensome and unworkable layer of complexity to
this permitting scheme by making drainage ditches themselves subject 1o CWA
jurisdiction. These man-made ditches must be frequently altered or moved at mine siles
for maintenance or operational reasons, as well as w ensure comphiance with SMCRA.
In fact, the fedem] SMCRA regulations specifically authorize and direct mine operators
to diveri fow from mined areas. These regulations require, for instance, that temparary
diversion ditches be removed promptly when no longer needed. See 30 C.F.R § 81643,
If these mutine interactions with natural drainages and constructed ditches were subject
to Section 404 permitting, as the Final Rule would have it, the cost and impact to mining
companies like Murray Energy would be staggenng,

1 6. The types of feaures identified above as falling within the CWA’s jurisdiction under the
Final Rule are all prevalent in and across Murray Energy’s mine sites. As aresult, |
expect that the Final Rule will have an impeet on nearly all of Murray Enérgy’s mine
sites and the costs noted above for Nolan Run would be typical for other sites, as well,
For a company like Murray Energy, the costs associated with the Final Rule would be
significant. For example, the $1.9 million attributable to the impacts of the Final Rule on
Nolan Run alone could pay the yearly salaries for 22 mine workers making an
approximate average salary of $88,000 per vear. Again, this 31.9 million figure is [or

F. |
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just one of Murray Energv’s eleven mining operations, and the impacts are expected to be
exponentially higher across the enterprise.

. Over the past few years, Murray Energy has had 1o substantially reduce its workforce

nationwide. These workforce reductions are directly attributable to the regulations and
policies of the current Administration, many of which appear designed to dismantle the
coal mining sector. The Final Rule, if allowed to go into effect, will only exacerbate and
expedite this end.

. Moreover, the Final Rule makes Murray Energy less competiive with other sources of

energy that may have fewer impacts from the Final Rule. The Final Rule also makes
Murray Energy less competitive with coal producers in other countries, such as China,
with whom we compete for global coal exports,

The rights to develop mine sites are extremely valuable, costing Murray Energy millions
of dollars to obtain the legal and regulatory rights to operate. The Final Rule, if allowed
to go inte effect, would make cur mine sites less valuable because it will cost

significantly more to develop and operate them.

The Final Rule will force Murray Energy to redesign how mine sites will be developed
and operated. This is a complicated process and involves legal, regulatory, and business
decisions unique to cach mine. In some mstances, the Final Rule may make some mine

sites uncconomical or logistically infeasible 1o operate,

Additionally, the Final Rule, if allowed 1o go into effect, would cause Murray significant
business uncertainty with respect to how it approaches labor agreements, capital
allocation, supplier contracts, and investment in land, labor, and equipment, This
husiness uncertainty results from the lack of clarity in the Final Rule, and the costs
associated with applying for, obtaiming, and complying with CWA permits for
geographic features that were previcusly not subject w CWA jurisdiction. These costs
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are difficult to ascertain, but there is no doubt that the Final Rule will force Murray
Energy to expend significant sums on CWA jurisdictional issues.

. As noted above, the Final Rule is just part of the Administration’s regulatory assaull on

the coal industry, The Final Rule serves as the foundation for a separate rulemaking by
the Office of Surface Mining Reclamation and Enforcement (OSMREY} called the
“8tream Protection Rule” or “SPR.™ See B0 Fed. Reg. 44436 (July 27, 2015},

The SPR borrows wholesale from the Final Rule's unlawful change 1o the definition of
“waters of the U.5." Specifically, OSMRE ¢laims that the SPR “promote]s] consistency
with the Clean Water Act [by proposing| to define | Waters of the U.5.] as having the
same meaning as the corresponding definition [as the Final Rule| m 40 C.F.R. 230.5(5)."
B0 Fed. Beg. at 44478, The SPR effectively bans underground mining that will result in
the subsidence of any “strcam,” the definition of which is dependent on the Final Rule
and the arbitrary science that EPA used to suppoct the Final Rule.

The inclusion of ephemeral streams within the definition of “streams" in the SPR is based
on scientific studies conducted by EPA in the rulemaking leading to the Final Rule. Most
of the ephemeral streams that EPA is seeking to assert jurisdiction over in the Final Rule
fand OSMRE through the SPR). particularly those in headwaters such as Appalachia coal
country, are little more than insignificant, dry ditches with minimal biological value. Yet
(SMEE blindly relies upon the dabious scientific data for the Final Rule as the rationale
for extending the SPR to these water features. Accordingly, the Final Rule’s misguided
and unlawiul jurisdictional expansion of the CWA has emboldened other federal agencics
to produce regulations that are based on the same flawed science and methodology. This
constitutes a separate and unique threat to the mining industry, including Murray Energy,

that is a direct and immediate consequence of the Final Rule.

If the Final Rule is vacated, as it should be, the harm to Murray Energy resulting from the
Final Rule (and other federal rules that rely on it) would be redressed, and the cosis,

&
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uncertainties, and potential for unfettered and subjective enforcement of the Final Rule
would be averted.

I, C. Crellin Scoit, declare under penalty of perjury under the laws of the United States of
America that the foregoing 1s true and correct. Executed 1h152_4" day UE-E’! :

Nl

C. Crellin Scott
Director of Environmental Compliance
Murray Encrgy Corporation

P
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MNo.15-4188

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

WASHINGTON CATTLEMENS ASSOQCIATION, et al.,
Petitioners
V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al.
Respondents

DECLARATION OF VICTOR E. STOKES
BASED ON PERSONAL KNOWLEDGE L VICTOR E. STOKES, DECLARE:
1. My family and [ operate a hay and cattle ranch located at 20647 State Route

20, Twisp, Washington 98856.

2, I am the immediate Past President of the Washington Cattlemen's
Association and am familiar with the new rule defining “waters of the United States”
(WOTUS) and its implications for my ranch.

3. We own about 1,600 acres of land consisting of fields and grazing land.
The grazing land accounts for about 1,400 acres of the total and is punctuated with
draws, swales or small canyons that have ephemeral streams with identifiable bed and
banks and ultimately flow offsite into a navigable waterway. These water features only
flow during periods of snow melt or rain from intense summer storms.

4. We also graze similar lands, with ephemeral streams, that we lease from the
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State of Washington and the United States Forest Service. These lands encompass
approximately 20,000 acres,

5. The new WOTUS rule will undoubtedly cover these water features (either
categorically as “trbutaries” or “adjacent™ walers, or on a case-by-case determination)
for the first time. As I understand i, covered waters cannot be disturbed without federal
approval. Even minor, unintended discharges are a technical violation of the Act that
can lead to civil and criminal enforcement.

6.  Therefore, the new WOTUS rule will increase my risk of liability and add
additional burdens to my operation through permitting requirements and more
management costs such as an increased need for fencing or stock water development.
Currently, fencing in our area costs between 512,000 to $15,000 per mile for a
completed fence. Not only is fence cosily to construct, it has future costs in
maintenance that are hard to calculate, but nonetheless real. Depending on the type of
stock water development, whether it be a groundwater well or distributing surface water,
the cost can range from a few thousand to several thousand dollars. A recent stock water
well we drilled cost around $20,000 for just the well alone.

7. It is also likely that, with the implementation of the WOTUS rule, the State
of Washington or the U.S. Forest Service will require greater protections for the
ephemeral streams on the leased lands, adding to the regulatory and economic burden on
our grazing operation.

B.  Consequently, the WOTUS rule will have great impacts on my family’s
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operation. Whereas these ephemeral streams were not previously regulated, they will be
regulated under the new WOTUS rule. This will affect where and how we graze our
cattle and plant and harvest hay.

[ declare under penalty of perjury that the foregoing is true and correct.

H
Executedthis | 7~ day of Sepiembes, 2016.

H?iﬁﬁﬁ. f. Jﬁgﬂiy

Victor E. Stokes

175a



Case: 15-3751 Document: 129-2  Filed: 11/01/2016  Page: 211

Mo. 15-3850

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

AMERICAN FARM BUREAU FEDERATION, et al,,

Peritioners,
V.

UMITED STATES ENVIRONMENTAL PROTECTION AGENCY, e al.,
Respondents.

DECLARATION OF STEPHEN WRIGHT

1, Stephen Wright, declare based on personal knowledge as follows.

1. My name 1s Stephen Wright and [ am the Chief Executive Officer of Wnight
Brothers Construction Company, Inc. In my pesition | am responsible for overall management
of a regional eonstruction company working in 7 states employing in excess of 400 people.

i Wright Brothers Construction Company, Inc. is recognized as one of the largest
civil contractors in the Southeastermn United States and is based out of Charleston, Tennessee,
with projects located across the Southeast. Our design and construction services include grading,
site development, highway and bridge construction, landfill construction, asphalt production and
paving, aggregate processing, commercial concrete services, and industrial maintenance services,
Services associated with this work are asphalt paving, earth and rock excavation, drilling and
blasting of rock, crushing and screening of rock, praded stone placement, storm drainage
installation, leachate collection installation, utility installation, foundation work, steel ercction,
bridge construction, miscellaneous concrete construction, and erosion control

installation. Wright Brothers currently performs these services in Alabama, Georgia,

Page | Declaration of STEPHEN WRIGHT 204a



Case: 15-3751 Document: 129-2  Filed: 11/01/2016  Page: 212

Kentucky, Mississippi, North Carolina, Tennessee, and Virginia.

3. Wright Brothers Construction Company, Inc. is 4 member of the Contractors
Divizsion of the American Road snd Transportation Builders Association (ARTBA). | have
served as ARTBA's Chairman and am cumently a member of ARTBA’s Board of Directors.

g, The economic effects of federal jurisdiction over waters end lendscape features
are of great concern to our company becavse such jurisdiction impacts our ability and cosis to
design and construct transportation improvements. Our company has expended significant time
and money to ascertain the implications of the final Rule on our company. We submitted
regulatory comments on the rule which can be found at:

hitp:fwww.regulations. gov/document? D=EF A-HO-O'W-2011-0880-17060. Additionally,

Wright Brothers Construction company supports ARTBAs comments on the rule.

o A significant nomber of jobs Wright Brothers Construction Company works on
are transportation improvement projects. As part of constructing any federal transportation
project, Wright Brothers Construction Company undertakes a variety of activities that are subject
to the environmental review and approval process in the normal course of their business
operations. Specifically, activities invalved in transportation construction ofien impact wetland
arcas. When any activity associated with construction impacts & wetland area or 8 “water of the
United States™ as defined by the Clean Water Act, a permit 13 required under Section 404 of the
Acl.

f. Wright Brothers Construction Company has concluded that the final rule will
expand federal jurisdiction under the Clean Water Act and require permits for areas which had
not previously been defined as “waters of the United States," including waters on our lands and

the lands that we develop for our clients and customers. At a minimum, Wright Brothers
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Construction Company believes the final rule is confusing and vague. [f the Rule iz allowed to
come into force, this lack of clarity will require 15 to obtain permits defensively, even when none
is necessary, given the economic ruin that eriminal and civil penalties can inflict.

i Increased permitting requirements and eonfusion over federal jurisdiction will
lead to delays in the project review and approval process. Delays will result in increased
material costs and uncertainty of work schedules for our employees. Additionally, increased
permitting requirements will also drive up the total cost associated with transportation
improvement projects. Wright Brothers Construction Company 1s particularly concemned with
the treatment of roadside ditches under the role. Requiring wetland permits for ditch construction
and maintenance would force our company to incur new adminisirative and legal costs in
virtually every project we undertake. The potential delays and increased costs that would result
from EPA"s proposal would divert resources from timely ditch maintenance activities and
potentially threaten the role ditches play in promoting roadway safety,

8. Our company works on transportation construction projects in areas of the United
States that contain land features that may be deemed dry “tributaries™ to navigable waters under
the Rule, Such dry tributanies are per se jurisdictional under the final Rule. Determining which
land features qualify as jurisdictional “tributaries” under the Rule will require the expenditure of
substantial resources, including the hiring of engineers. The treatment of those dry channels as
jurisdictional will require project owners to obtain permits under Sections 404 of the Clean
Water Act for disturbances to those features or for discharges into those features. Under some
conditions, project owners may be able to obtain general permits, which impose financial costs
and time delays. If general permit are unavailable, however, project owners are required to

obtain individual permits, which typically cost our company hundreds of thousands of doilars
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and years of time. This added uncertainty in the permitling process hampers the ability of
Wnght Brothers Construction to set work schedules for our employees and can also result in
projects being scaled back.

B, The Rule’s test to determine the “significant nexus™ of a dry land feature or body
of water to a jurisdictional water is vague. The Rule’s vagueness and ambiguity will require our
company to expend considerable time and money to determine whether the waters or dry
landscape features involved on any job site bear a “'substantial nexus™ to jurisdictiongl waters and
are subject to the Rule's requirements. These are costs that we would not bear were il not for the
Rule.

10, For example, on public transportation projects in the areas we work, it is
customury for contractors to be required to acquire and permit property for the import of or the
disposal of excess/unsuitable excavation generated by projects. The normal time allowed
between public advertisement and receipt of bids is less than 30 days. The inertia of this system
ofien does not allow for the necessary time for 0 complete and refiable assessment of various
potential sites prior to bid. The inability to quickly and relisbly determine if an area is
Jurisdictional or not dramatically increases the risk to the contractor in the bid process. This
increased risk ultimately has to be passed along to the public as increased construction costs. In
cases where the time does exist the costs for every site can run into the thousands of doilars,
which again must ultimately be passed along to the tax paying customers.

11.  Determining that a particular water or dry landscape feature is not jurisdictional
under the new Rule will require our company to assume substantial risk. Given the vagueness
and malleahility ot the Rule's “significant nexus™ definition, the 1.5. Ammy Comps of Enginesrs

or EPA may later challenge the either the project owner's or the company's finding of no
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significant nexus and bring an enforcement action against the company for faillure to comply
with the Clean Water Act. This may lead to civil fines, criminal penalties, and the termination of
the extractive activity. To mitigate the risk imposed by the Rule’s vagueness, the company is
likely obtain permits even where none are required under a reasonable reading of the Clean
Water Act and the Rule. Aliematively, the Rule’s vagueness and ambiguities may also cause our
company to forego transportation construction projects oul of concern that the federal
government may later deem that area a junsdictional water,

12, More generally, the possibility that various previously-non-junsdictional features
will be treated as waters of the United States creates uncertainty about whether and bow our
company can construct transportation improvements. For example, we currently have a
transportation project in the Appalachian Mountains which has a significant amount of excess
material, The excess material inust be placed outside the DOT right of way, on private property.
To date we are two years into the projects and are still not finished evaluating and permitting
wasie sites. This has added significant cost to the project and delayed progress. The proposed
rule might very well make expensive and time consuming become impossible,

13, Ower all, if the stay of the Rule were lifted and the Rule were allowed to go into
effect, the Rule’s expansion of regulatory jurisdiction and its malleability and vagueness would
have enormous practical impacts on the company’s willingness (o undertake new transportation
construction projects and on the cost of those projects that it elects to undertake,

14,  Vacatur of the Rule would save the company these substantial costs,

I, Stephen Wright, declare under penalty of perjury that the foregoing 1s true and correst.

Executed this A € day of O PTombe— 2016,

Stephen Wright
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

STATE OF GEORGIA, er al.,
Plaintiffs,
v Case No. 2:15-cv-79

ANDREW WHEELER, er al.,

Defendants.

DECLARATION OF EMILY W. COYNER

I, Emily W. Coyner, declare based upon personal knowledge that:

I. The National Stone, Sand and Gravel Association (“NSSGA”") member companies are
responsible for the essential raw materials found in every home, building, road, bridge and public
works project in the U.S. and produce more than 90% of the crushed stone and 70% of the sand and
gravel consumed annually in the United States. The industry employs about 100,000 men and
women nationally. NSSGA and its predecessor organizations have represented the industry for over
100 years.

2, NSSGA works to advance public policies that protect and expand the safe,
environmentally responsible use of aggregates. NSSGA favors a public policy environment that
fosters business growth for the aggregates construction materials industries, including reasonable
regulations.

3. NSSGA submitted comments on the 2015 WOTUS Rule on November 13, 2014, as
well as signed onto the WAC comments letter. See Comments on EPA and Corps Proposed Rule
Defining Waters of the United States Under the Clean Water Act, Dkt. No. EPA-HQ-OW-2011-0880

(Nov. 13, 2014); Conunents of the Waters Advocacy Coalition on the Envt'l Protection Agency's and
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U.S. Army Corps of Engineers’ Proposed Rule to Define " Waters of the United States” Under the
Clean Water Act, Dkt. No, EPA-HQ-OW-2011-0880 (Nov. 13, 2014) (corrected Nov. 14, 2014).
NSSGA’s comments included numerous examples of how the rule would make the 404 permitting
process more difficult and expensive due to the inclusion of dry stream beds and isolated wetlands.
NSSGA met with EPA to discuss the technical problems the Rule would impose on a typical
aggregates operation. A member of NSSGA, Memphis Stone & Gravel Co., testified before the US
House of Representatives Small Business Commitiee on the negative impacts the rule would have on
their business, including increased costs and uncertainty. NSSGA also submitted comments on 12
congressional hearings on the Rule. NSSGA has worked to inform members about Rule via
presentations and articles.

4 NSSGA has worked with its members on CW A jurisdictional issues for decades, and
can readily defend its members’ interests in opposing the rule.

5. Because aggregates are often created by water, they are located near water, such that
Jurisdictional definitions are of primary importance.

6. The scope and reach of CW A jurisdiction has a direct impact on the costs of planning,
financing, constructing, and operating an aggregates facility. Aggregates operators invest in
properties with quality aggregates for decades in the future. Because the Rule increases the
Jurisdictional reach of the CWA, those reserves will become increasingly difficult to permit due to
their proximity to natural wetlands, flood plains, and intermittent streams. The Rule would impose
additional permitting and mitigation costs and add significant time delays in permitting for
aggregates mining activities.

7. The Rule will make it even more difficult and expensive for companies to meet the
needs of their customers who depend on a steady supply of aggregaie for essential public works

projects such as new road construction, flood control, water and wastewater treatment, and the repair
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of existing bridges and highways. Ultimately these increased infrastructure costs will be borne by
taxpayers.

8. The uncertainty surrounding the Rule and its implementation will make opening a
new operation or expanding an existing operation that much more difficult. In some cases, property
owners will have to walk away from reserves because of increased compliance costs. Because the
2015 Rule is unclear and vague, member companies will have to expend even more time and money
hiring consultants and in some areas evaluate the effect the Rule will have on their operations. Tt is
virtually certain that some of our member companies will have to alter their operations to comply
with the Rule.

9. Allowing the Rule to go into effect for even a short time is having a damaging effect
on the aggregates industry. Where the WOTUS Rule has been implemented, member companies
have had to expend time and expense hiring consultants for jurisdictional determinations. Member
companies in jurisdictions where the 2015 Rule is stayed have also expended resources to evaluate
the effects of the Rule on their operations should the stay be lifted for a short time before a new Rule
1s in place.

10.  Many of our members operate in multiple states. Because the Rule is stayed in some
states but has entered effect in others, these members therefore are currently subject to two
regulatory systems, leading to confusion. Because of the confusion and uncertainty, producers will
likely hold off on permitting new facilities or expansions, possibly causing shortages of crucial
building materials for vital infrastructure projects. Holding off on these projects, along with the
resources that members will have to expend to ensure compliance under the current regulatory
regime, could result in a loss of jobs.

1. A national injunction is necessary to prevent irreparable harm to the industry,

including many project delays and increased costs.

A-3



Case 2:15-cv-00079-LGW-BWC Document 208-4 Filed 09/26/18 Page 6 of 26

[ declare under penalty of perjury that the foregoing is true and correct.

Dated: q/(b//g Mﬁd W

EmllyW C ner
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

STATE OF GEORGIA, et al.,

Plaintiffs,

“ase No. 2:15-¢v-79
AMERICAN FARM BUREAU Case No cv

FEDERATION, et al..

Intervenor-Plaintiffs,
V.
ANDREW WHEELER, et al.,

Defendants.

DECLARATION OF ROSS EVAN EISENBERG

I, Ross Evan Eisenberg, declare based on personal knowledge as follows.

1. I am over eighteen years of age and suffer from no disability that would preclude me

from giving this declaration.

2. I am Vice President of Energy and Resources Policy at the National Association of
Manufacturers (“NAM?), the largest manufacturing association in the United States, representing over
14,000 small and large manufacturers in every industrial sector and in all 50 states. The NAM is the voice
of the manufacturing community and the leading advocate for a policy agenda that helps manufacturers

compete in the global economy and create jobs across the United States.

3. NAM members own or have development rights over property that contain waters or
landscape features that may qualify as waters of the United States in the 26 states currently subject to the
2015 rule (“WOTUS Rule”). The scope of waters and landscape features subject to the WOTUS rule is

vague and unclear, thereby causing imminent harm to the NAM’s members. For example:

a. Relatively minor activities such as clearing sediment ffom stormwater basins or moving
stormwater drains can require additional permitting and reviews under the WOTUS Rule.

This increases time and money required to complete work;
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4,

Ditches, including roadside ditches that have perennial flow, are regulated under the
WOTUS Rule. The WOTUS Rule includes exemptions for certain ditches, but there are
many other types of ditches that are now regulated as tributaries. Even dry ditches that
are either a relocated tributary or were excavated in a tributary are now regulated by the
EPA. It is up to landowner to prove that their ditches do not excavate or relocate a
historic tributary. This allows the federal government to assert jurisdiction based on past

conditions, not present;

Increased stream numbers and tributary lengths could undermine the utility of nationwide
permits in some cases. This stalls transmission line maintenance, infrastructure

expansion, and other projects that currently rely on nationwide permits;

At a minimum, energy exploration and production companies expect the number of
permits required to double. Managing the nine-to-eighteen- month individual permitting
process is difficult and could lead to loss of leases and production. For the increases in
permitting, site delineations, and modified construction practices, one NAM member
informed the NAM that costs could increasc in the range of 100 to 750 percent under the

WOTUS Rule;

When homebuilders face increased site costs under the WO'TUS Rule, homeowners are
forced to sacrifice other items, like upgrades to high efficiency appliances, windows, and

doors, to stay within budget;

If a manufacturer needs to install a larger loading dock and build additional space to
manufacture products, the WOTUS Rule could force the manufacturer to seek additional
permits and potentially put major systems in place to treat stormwater that would not

have applied before the WOTUS Rule’s expanded jurisdiction; and

A heavy equipment manufacturer’s site for testing equipment and moving dirt has rain
flow, and as a result may now be covered under the WOTUS Rule. Even if the agencies
say it is not a problem, citizen suits could hamper operations and maintenance work or

prevent clearing out ponds and holes used for testing.

The application of the WOTUS rule in 26 states will delay important new projects or

activities that would require new permits under the apparent requirements of the WOTUS Rule—permits

that would not have been required under the rules and guidance in effect before promulgation of the

WOTUS rule in 2015. [ anticipate that these delays could impede the construction and operation of new

facilities or expansions and could cost American jobs.
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I declare under perjury that the foregoing is true and correct~ 7 /
> ;

Dated: September 7, 2018 / 22 ==
h,ﬂ-.{s Evan Eisenberg
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
STATE OF GEORGIA, ¢t al.,
Plaintiffs.
Case No. 2:15-¢cv-79
Vv,

ANDREW WHEELER, er al..

Defendants.,

BECEARATION- OF BONPARRISH

I, Don Parrish, declare based upon personal knowledge that:

1. [ am over eighteen years of age and sufter from no disability that would preclude me
from giving this declaration.

2. I am the Senior Director of Regulatory Affairs at the American Farm Bureau
Federation (“"AFBI™). I offer this Declaration based on my 30 years working on behaif of farmers
and ranchers across the nation, focusing primarily on Clean Water Act issucs.

3. [ submitted a declaration on September 20, 2016, in support of AFBF s challenge to
the so-called 2015 “Clean Water Rule” (WOTUS Rule) in the U.S. Court of Appeals for the Sixth
Circuit. T'also signed a declaration on February 6, 2018 in support of AFBF’s challenge to WOTUS
Rule in the Southern District of Texas. Any statement made in those declarations remains true except
insofar as it has been superseded by anything [ have declared here.

4. [n the jurisdictions where the 2015 WOTUS Rule has entered into effect, it has
significantly expanded the scope of Clean Water Act jurisdiction as it applies to farm and ranch
lands. The WOTUS Rule expands jurisdiction to regulate countless sometimes-wet landscape

features that are ubiguitous in and around farmland. These common features include drains carrying
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rainfall away farm fields, ordinary farm ditches, and low areas in farm fields where water channels
or temporarily pools after heavy rains.

5. AFBF members in the 26 states where the WOTUS Rule is currently in effect now
must alter their activities to prevent inadvertent unlawful “discharges™ of “pollutants™ into waters
categorized as “waters of the United States,” which may require them to take lands out of
production. Alternatively, they can obtain costly Clean Water Act permits, but the exorbitant cost of
consultants, engineers, permit applications, mitigation costs and compliance costs makes that an
untenable option for most farmers. This 1s despite the fact that the Agencies are currently working to
repeal and replace the WOTUS Rule, such that it may soon be out of effect.

6. The enormous costs of taking land out of production or seeking and obtaining permits
will be not be recoverable by these farmers and ranchers. Nor will the injuries be remedial to the
employees they may have to let go as a consequence.

7. In many areas, tarmers are now limited in their ability to conduct basic soil manip-
ulation necessary for any farming — using a plow. If a field contains low areas deemed to be
“adjacent waters” under the WOTUS Rule, farmers will be unable to plow through those low areas
when the WOTUS Rule is in effect. Other common soil manipulation activities such as grading, laser
leveling. and terracing are often necessary for agricultural production. But if a landscape feature is
considered perfectly farmable land one month and “navigable water” the next, few farmers will be
willing to conduct soil manipulation activities that risk CWA liability now that the WOTUS Rule 1s
in effect. Farmers may choose to expend the resources necessary to seek Clean Water Act “dredge
and fill” permits for these soil manipulation activities, even if the permit is not necessary. The costs
associated with the permit process will not be recoverable.

8. The WOTUS Rule also makes it difficult for farmers to avoid the risk of Clean Water
Act liability in constructing and maintaining important farm infrastructure, such as farm roads,

fences, ditches. ponds and culverts, when those improvements are constructed in a landscape feature

I
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that may or may not be a regulated “water of the United States” depending on the status of litigation
in a local district court. In states now subject to the WOTUS Rule, farmers within that district court
will be at risk of violating the Clean Water Act because installing a fence post in an ephemeral drain
is an unlawful discharge to a jurisdictional water under the WOTUS Rule.

9. The harm to AFBI' members caused by a constantly changing regulatory climate is
further compounded by the vague language and lack of clarity in the WOTUS Rule. That lack of
clarity complicates efforts by AFBF members to determine how thev can farm their land because in

many instances, they are unable to identify jurisdictional “waters” on their land without expending

resources on a [echnical consultant. The WOTUS Rule allows the Ageéncies to rely on deskiop fools
and remote sensing technology unavailable to farmers. As a result, many farmers are unable to
identify jurisdictional waters on their land with a naked eye, increasing the risk of an unintentional
Clean Water Act violation. To avoid the risk of an unlawtul discharge to these landscape features,
farmers will either expend resources to determine whether land and water features in and around
their property are “waters of the United States™ or alter their agricultural operations to avoid
discharges into ambiguous features. Again, these costs will not be recoverable.

10. Without a nationwide injunction, farmers must either scale back important and
otherwise lawful agricultural activities. roll the dice and assume the risk of potentially crippling
liability, or incur tens of thousands of dollars plus months or vears of delay in farming to seek

precautionary permits.

[ declare under penalty of perjury that the foregoing is true and correct.

Dated: ?—‘/O /P \_/-)m_.- V(/éf""‘;ﬁ(/
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

STATE OF GEORGIA, et al.,
Plaintiffs,
. Case No. 2:15-¢cv-79

ANDREW WHEELER, et al.,

Defendants.

DECLARATION OF JANET PRICE

[, Janet Price, declare based upon personal knowledge that:

1. [ am over eighteen years of age and suffer from no disability that would preclude me
from giving this declaration.

2. I am the Environmental Manager for Rayonier Inc, a National Association of Forest
Owners member company. In this role, 1 am responsible for supporting Rayonier’s forestry
operations in understanding and complying with environmental regulatory requirements.

3. Rayonier Inc., through its subsidiaries (collectively, “Rayonier”), owns over two
mutlion acres of land in the United States in states including Florida, Georgia, Alabama, Mississippi,
Louisiana, Texas, Oklahoma, South Carolina, Washington, and Oregon. Some of these states are
subject to the 2015 WOTUS Rule, 80 Fed. Reg. 37,054 (June 29, 2015), while others are not.

4. Rayonier has features on its lands that Rayonier has historically understood not to be
subject to regulation under the Clean Water Act. Some of these features may constitute a “water of
the United States” under the 2015 Rule. Because the 2015 Rule is vague, it is not certain which
features qualify.

S. Rayonier has undertaken a detailed internal review of the 2015 Rule in an effort to

interpret the requirements and determine the impact to timberland operations encompassing a multi-
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state land base. This review has entailed substantial time and resources, which are not recoverable,
and will continue to be incurred as I and other Rayonier staff and contractors work to identify
features potentially covered under the 2015 Rule.

6. The 2015 Rule may have expanded the scope of “waters of the United States” to
cover additional features on Rayonier lands that are difficult to characterize. such as dry ephemeral
drains or ditches crossing Rayonier land that may eventually feed into some other water feature
oftsite of Rayonier property.

7. The possibility that these features will be treated as “waters of the United States”
creates uncertainty about whether and how Rayonier can use its lands and about what regulatory
requirements of particular uses may apply.

8. The 2015 Rule further affects Rayonier’s use of some pesticide application general
permits in states in which Rayonier operates. Rayonier must identify and quantity features on its
lands that are “waters of the United States” and demonstrate that it does not discharge into such areas
above a particular threshold. Because the 2015 Rule 1s unclear and covers land features that are
ditficult to identify, this process is rendered extraordinarily difficult and uncertain.

9. To ensure that Rayonier continues to engage in best management practices under the
2015 Rule, I anticipate that Rayonier will have to establish additional buffering around potential
“waters of the United States,” which would irreparably take land out of production.

10.  The regulatory uncertainty surrounding the 2015 Rule makes the situation untenable.
[t is my understanding that the 2015 Rule has been the subject of legal challenges and that the EPA
is currently seeking to repeal and replace the 2015 Rule. Because the 2015 Rule may soon be
replaced, our eftforts to identify features that qualify as “waters of the United States” may soon
become moot. Adding to the complexity and uncertainty, the 2015 Rule 1s now in effect in some, but
not all, of the states in which we operate. This shifling legal landscape impacts Rayonier’s ability to

plan its operations to ensure compliance.

S
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I declare under penalty of perjury that the foregoing is true and correct.

Dated: } & K’ ) /,2{ O.-'rf i Mr;f ﬂ’ﬁﬁ&ﬁ
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

STATE OF GEORGIA, eral.,

Plaintiffs, Case No. 2:15-cv-T9

AMERICAN FARM BUREALU
FEDERATION, er afl.,

Intervenor-Flainifls,
W
ANDREW WHEELER, e af.,

Dafendants

DECLARATION OF ROBERT E. REED

I, Robert E. Reed, declare based upon personal knowledge thar:

1. 1 am over eighteen years of age and suffer from no disability that would preclude me
from giving this declaration

2. I farm about 3,000 acres of land near Bay City, Matagorde County, Texas.

3 I am today and have been for the past 40 yvears a member in good standing of the
Matagorda County Farm Bureau, Texas Farm Bureau, and Amencan Farm Bureau Federation. [
served on the board of directors of the Texas Farm Bureau from 1999-2005 and 2011-2017

4 | am aware of the 2015 “waters of the United States™ Rule (the “Kule™). | have thought
about which waters on my farm may be regulated by the Ruole and how I will need to change myv
farming practices in order to avoud the possibility of hability under the Rule

5. I am what 15 commonly called a “cash tenant,” meaning I lease, rather than own the
land 1 farm. 1 pay rent on land that | lease, even if am not able 1o farm any portion of it 1 have
been farming this land for the last 40 years.

6. I farm nce and sorghum and graze cattle, although the cattle belong 1o another local
tenant farmer. The lamnd was first converted (o nce Dields m the early 19005 1 staned Farming rice
n 1979, whach 15 planted 1 a three vear rotation. Cattle graze on fallowed fields as part of this
rotation

7. While I am not aware of the presence of any wetlands on my farm, 1 have constructed
ponds on my land in the ksl ten vears. These ponds serve two purposes, 0 provide waler For
cattle and to serve as habitat for ducks for hunting,

& The ponds are generally filled with runoff from rains  Rice fields are drained prior to
harvest and where drainage allows, the water from nce fields 15 also captured m these ponds.
Also, at the end of irrigation season, if the Lower Colorado River Authority has water available,
it can be purchased and diverted to the duck ponds,

9. The terrain on my Farm appears flat but 0 has gradual natural slope. 1 have not
precision-leveled my fields. As a result, when water moves through my farm, it typically forms a
channel and moves with the natural contours of the land

10, The land I farm has naturally oceurning ephemeral drains that carry water onlv after it
ramns. Some of these natural ephemeral drains have been improved as ditches to provide better
flow of water from my Felds. These ditches carry water only after a moderate or heavy ram or

A-15



when there 15 overflow from my rice fields. From what I ow and prior eir
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elevation (possibly a bank) and the flow of stormwater tends to move vegetation and leave
visible marks in the soil (possibly an ordinary high water mark). These ditches lead to a creck
and eventually 1o Matagorda Bay and the Gulf of Mexico.

11. It 15 my understanding that under the Rule (but not under prior guidance), my
drainage ditches meet the definition of *tributaries™ and are therefore categorically considered to
be “waters of the United States ™ 1 also understand that they would not qualify for the Rule's
cxclusion of certam ditches because they were excavated in natural erosional features that are
hikely also to have been “tnbutaries™ sy defined under the Rule.

12. My ditches have never previously been identified as “waters of the United States™
under the Clean Water Act, and no regulator has ever found that they had a “significant nexus™ to
downstream navigable waters. T had never before believed that T had a legal obligation to seek a
permit for any of my farming activities in and around these drainage diiches,

I3. 1 have always recognized that the water in my ditches eventually reaches Matagorda
Bay. 1 therefore have always taken care to place a small buffer and farm around those ditches to
avond spraying pesticides and fertilizers into them. Now, however T understand that T will have s
legal obligation to ensure that ahsolutely no fertilizers or pesticides fall into those drtches, even
when the ditches are dry, without first obtaining a Clean Waler Act PETIL

I4. Because my ditches are now probably “waters of the 1.5 under the Rule, if the Rule
remains in effect, I will need to either establish a large buffer around those ditches, at least 15
feet, to avoid an unlawful “discharpe” of any “pollutant” (mcluding, for example, fertilizers and
pesticides) to those ditches. | will need to take about 5 percent of the field out of production,
which is about 5 acres of lands from a 100-acre field, to ensure compliance the rule. In a typical
crop year, taking that amount of land out of production would cost me about $1.400 an acre in
revenue. Even il | must take this land out of production, my rent charges remain the same

13 1t is my understanding that the 2015 Rule has currently entered effect in Texas, b
that it 15 the subject of legal challenges and may be invalidated even a short time from W,
However, 1 muost prepare my land for the next year’s planting season manthes in advance. Timmng
15 crrtical. 1 face two options. First, I can till the field as 1 normally would absent the 2015 Rule,
and risk that the costs | expend preparing the land for planting will be lost if the 2015 Rule is still
in effect during the planting season and requires me to leave these lands out of production. O, |
can leave those portions of the field untilied as deseribed in Paragraph 14, but will lose the
oppariunity to plant in those areas, even if the 2015 Rule is later invalidated. In either case, 1 face
an vnrecoverable loss of revenue,

16. 1 have traditionally used aenial applications of pesticides and fortilizers for my rice
fields. Based on my understanding of my new legal obligations, I will no longer be able to use
aerial applications of pesticides or fertilizers on my rice Fclds unless [ can be sure that there is
absolutely no unlawful “discharge™ of “pollutants” to these ditches, even at times when they are
not carrying water. | am also coneerned because many of these ditches are very close to the rice
field levees. While aenal application of pesticides and fertilizers 15 aimed at o particular target
nce field, there is a certain amount of 1mprecision in application, resulting in product falling
outside the rice field To prevent any potentially uniawful “discharge” to ditches in close
prasimity to my rice fields, T will need to stop aerially applying fertilizers and pesticides within a
35 foot buffer on the inside perimeter of my rice fields. 1f field conditions are dry enough at the
right times, | may be able to wse ground applicators to apply fertilizer or pesticide on the
penmeter of the fields (et outside of the buffer zone around the ditches). Thiz would involve
additional time and cost. If ground conditions do not allow for ground applications, my rce
production acreage will be redoced by about 10% since plants within the permmeter would not
receive sufficient fertilizer or pesticides to cultivate a viable crop. This will cost me about
$14,000 per 100 acre field in unrecoverable revenue losses.

17. All of these ditches have culverts and pipe crossings, enabling me to move my farm
equipment over the ditches. Many of the culverts will need to be replaced m the near future,
Replacement of a culvert will likely result in the discharge of dirt and gravel (a pollutant) into
these ditches. Unless my culvert improvements are deemed “normal farming activities” by the
Corps, 1 will need to seek a permit. It is unclear to me whether replacing & culvert qualifies as a
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18 1If the Court does not invalidate the Rule, [ will incur many thousands of dollars in
costs and lost revenue to comply with the Rule These costs wall not be recoverable

19. 1 signed a declaration on August 24, 2016 in support of the American Farm Bureau
and Texas Farm Bureau's challenge to the 2015 Rule in the 1S, Court of Appeals for the Sixth
Circuit. Everything 1 stated in that declaration remains accurate except mnsofar as it has been
superseded by anything 1 have declared here.

I declare under penalty of perjury that the foregoing is true and comect

Executed this /€ day of September, 2018 E ?
e ¥

Robert E. Heed
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK IMVISION

STATE OF GEORGIA, ef al,

Plaintiffs,

v Coee Mo, 2:15-0w-79

ANDREW WHEELER, eral,
Defendants.

DECLARATION OF JEFF SLAVEN

[, Jeff Slaven, declare based upon personal knowledge that:

1, I am over eighicen vears of ape and suffer from no disability that would preclude
me from giving this declaration.

2, I am the owmer of Maple Springs Farm (“Maple Springs™), and a National
Cattlemen”s Beel' Associstion member. In this rele, T oversee all aspecis of operation of Maple
Springs, including compliance with the Chean Water Act and other regulatory requirements.

£l Maple Springs has numerous diiches and other land and water features on its lands
that it previously understood pot (o be subject o regulation under the Clean Water Act. Some of
these features do or may coostitvie a “water of the United States™ under EPA’s recently
promulgated WOTUS Rule, 80 Fed Reg. 37,054 (June 29, 2015), although it is unclear which
omes because the Rule is vague. The United States Geological Survey's Mational Hydrography
Dintaset shows an intermitient stream flowing through my property. Standing on the land, there is
o visual indication of an intermittent stream, In fact, Maple Springs recently consiructed a

covered cattbe bamn that 15 located on, or about, & portion of this mapped feature, | am particularly
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concerned that the government will interpret this mapped feature to be & water of the United States
under the WOTUS Rule and resjuire me (o get a permit under the Clean Water Act,

4, Maple Springs qualifics as an “animal feeding operation” (AFO) under 40 C.F.R,

B 122.23. Pursuant to 40 C.F.R # 122.23(c), an AFO can be designated as a “concentrated animal
feeding operation” (CAFO) based upon, among other things, “the location of the AFO relative 1o
waters of the United States ™

L% A CAFO is considered a “point source” under the Clean Water Act. See 33USC,
§ 1362(14). Thus, CAFOs must obtain 8 NPDES permit under the Act in order to discharge any
pollutant into “waters of the United States.” Accordingly, the possibility that the WOTUS Rule
will designate additional features on Maple Springs’ land as “waters of the United States™ creates
uncertainty about whether and how Maple Springs ean use its lands. The presence of additional
waters of the United States near Maple Springs” Iands could cause it to be designated a CAFO—
which, in tumn, would require Maple Springs 1o obtain NPDES permits for activities that previously
would not have required one or otherwise 1o cease those activities,

f. Separate and apart from possible CAFO designation, the Rule would also have
direct effects on the use of Maple Springs’ lands, as discharges from point sources like farming
equipment into features like ditches may require permits or changes in farming practices.

T Maple Springs has reviewed the Rule in an effort to understand the requirements
and determine the impact to its operations. Maple Springs has dedicated fime to identifying
features on its lands that may be covered under the Rule, and has made plans 1o take further action
in response to the Rube.

8. Due to the decision of o federal judge in the U.S, District of South Carolina, the
WOTUS Rule is now in effect in the State of Virginta, where Maple Springs is located, | am

spending additional time, money, and resources 1o sccess and implement further plans to come

26
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complinnce with the law. These further plans include relocating three-hundred steer calves 1o a sod
confinement lot to complete the backgrounding phase. Consequently, 1 expect a loss af weight
gain, increased labor associated with daily feeding, and reduced overall cattle performance at an
estimated cost of $0.35/'pound and §15,750. Additionally, | have increased concem for placing
three-hundred hesd of canle in the semi-confinement sod boundary for %0-100 days due to the
associated nitrogen, phosphorus, and sediment runofT thst will occur due to sod degradation from

caitle movement,

| declare under penalty of perjury that the foregoing is true and correct.

Dited: _f/ﬂf’x"’ﬁﬂfﬁ' /F%ﬁf & ,é%
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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

STATE OF GEORGIA, et al.,
Plaintiffs,

v Case No. 2:15-cv-79

ANDREW WHEELER, et al.,

Defendants.

DECLARATION OF THOMASWARD

I, Thomas J. Ward, declare and state under penalty of perjury asfollows:

1 | am aresident of Virginia, over 18 years of age, and have personal knowledge of
the matters contained herein.

2. | am the Vice President for Legal Advocacy for the National Association of Home
Builders (“NAHB”). In this capacity, | am familiar with the mission and goals of NAHB in the
administrative, legidative and judicia areas. Furthermore, as the head of NAHB'’s Litigation
Department, | am knowledgeable of the ongoing litigation surrounding the 2015 Definition of
“ Waters of the United Sates,” and the subsequent related rulemakings.

3. NAHB is a national trade association, headquartered in Washington, D.C., whose
mission is to enhance the climate for housing and the building industry. Chief among NAHB’s
goals is providing and expanding opportunities for all consumers to have safe, decent and
affordable housing.

4. Founded in 1942, NAHB is a federation of more than 800 state and local
associations.  About one-third of NAHBS 140,000 members are home builders and/or
remodelers. The remaining members are associates working in closely related fields within the
housing industry, such as land development, mortgage finance and building products and

services.
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5. NAHB works closely with federal agencies during adjudicative and rulemaking
processes to ensure that the agencies’ decisions do not adversely impact the home building
industry.

6. NAHB commented extensively on the 2015 Definition of “ Waters of the United
Sates,” and has commented on all of the subsequent related rulemakings.

7. Due to the August 16, 2018 Order filed in the District Court of South Carolina
vacating the Environmental Protection Agency’s rule titled Definition of ‘‘Waters of the United
Sates’—Addition of an Applicability Date to 2015 Clean Water Rule, NAHB has had to expend
resources to inform its members of the impact of the South Carolina decision.

8. Because of the nationwide confusion caused by August 16 Order, and the
preliminary injunctions of the 2015 Definition of “Waters of the United Sates,” NAHB has
explained to its membership that some states will continue to conduct Clean Water Act
jurisdictional determinations (“JDs’) under the so-called 1986 definition of the term “waters of
the United States” while in other states, JD’s will be conducted under the 2015 definition of that
term.

9. In addition, | personally have answered questions from members in some of the
23 states where the 2015 definition is currently applicable. All of the questions concern whether
they should wait some amount of time before seeking a JD on their property. | have explained
that if they were to obtain a JD under the 2015 definition, there is a likelihood that more of their
property will be determined to be a “water of the United States’ than under the 1986 definition.
Furthermore, | have explained that if they obtain a JD under the 2015 definition, they may be
precluded from having the property reassessed under the 1986 definition, or that any
reassessment will cause adelay in their project. The NAHB members that | have spoken to have
explained that postponing a JD will delay their project thereby costing more money to bring the
project to completion.

10. NAHB would not have taken these actions but for the confusion caused by the

South Carolina District Court’s August 2018 Order and the preliminary injunctions of the 2015
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Definition of ** Waters of the United Sates.”’

11. Under Clean Water Act section 404, the Corps of Engineers issues both individual
and nationwide (or general) permits. Individual permits are site specific and the permittee does
not know the conditions of the permit before it isissued. In my experience, it take over 2 years
to obtain an individual permit and costs over $250,000.

12.  In contrast, nationwide permits are general, and the permittee knows the
conditions of the permit before applying. Furthermore, to qualify for a nationwide permit, a
landowner may only impact a limited area (or linear footage) of jurisdictional waters. In my
experience, a landowner can usually obtain a nationwide permit in less than a year with an
average cost of around $30,000.

13.  Many homebuilders obtain their Clean Water Act approvals pursuant to nation-
wide permits. Homebuilders choose to operate under nationwide permits because they can
obtain their approval in lesstime and less expensively than under an individual permit.

14. Under the 2015 definition, the jurisdictional area (or linear footage) of
waterbodies will be greater than under the 1986 definition. Thus, many projects that obtain JDs
under the 2015 definition will have more or larger jurisdictional waters on site. Therefore, many
projects will not qualify for a nationwide permit under the 2015 definition.

15. Therefore, many homebuilders that operate in states where the 2015 definition is
now applicable will delay their projects to avoid having to obtain an individual permit and some
projects may even be abandoned.

16. This means NAHB members operations are being irreparably delayed and
disrupted by the 2015 Rule.
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| declare under penalty of perjury that the foregoing istrue and correct.

sl ﬁ;i:;;,/

Thomas JWard

Dated: 09/13/18
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