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VIA CM/ECF 
 
      January 16, 2013 
 
Mark Langer, Clerk 
U.S. Court of Appeals, 
 for the District of Columbia Circuit 
333 Constitution Ave., NW 
Washington, DC 20001 
 
RE:  Noel Canning v. NLRB (Nos. 12-1115 & 12-1153) 
 
 
Dear Mr. Langer: 
 
 Under Fed. R. App. P. 28(j), we provide this supplemental authority. 
 
 The Court questioned whether Presidents may make appointments during 
intrasession recesses.  Among other support for this long-recognized authority, we 
cited the 1798 appointment of a U.S. Senator from New Jersey, during the state 
legislature’s intrasession recess, under the (since superseded) recess appointment 
provision of the U.S. Constitution, Art. I, § 3.  He was seated without Senate 
objection.  NLRB Br. 68-69. 
 

We have identified another, similar example—the appointment of a U.S. 
Senator from Rhode Island.  Under that State’s Constitution, legislators held “one 
session” annually, which could be adjourned to a future sitting of that session in a 
different city.  R.I. Const. of 1842, art. VIII, §1; amend. III (1854).  On May 29, 
1884, that legislature adjourned to a sitting on January 6, 1885. 1  Rhode Island’s 

                                                 
1 Copies of journal entries, obtained from the Rhode Island State Archives, are 
enclosed. 
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Senator was appointed during that intrasession recess, and seated without Senate 
objection.  16 Cong. Rec. 1, 10 (1884).2 

 
The Court inquired whether Congress acquiesced in intrasession recess 

appointments.  The Pay Act reflects acquiescence, as discussed in the referenced 
Comptroller General Opinion.  28 Comp. Gen. 30, 34-37 (1948). 
 

Because petitioner did not challenge the validity of intrasession recess 
appointments in general, the government’s briefing was abbreviated, but a detailed 
treatment appears in the United States’ Opposition Brief, at 16-26, in Evans v. 
Stephens, No. 04-828 (S. Ct.).  Neither petitioner nor the government urged that 
the appointments here were made during an intersession recess.  And the 
government’s position continues to be that the appointments were made during the 
second of two adjacent intrasession recesses.  NLRB Br. 31 n.11.  If the Court 
were to conclude, however, that the January break was part of an intersession 
recess beginning in December, the appointments would still be valid.  See id.   
       
      Sincerely,  
 
      /s/ Beth S. Brinkmann 
      Beth S. Brinkmann 
 
Enclosures 
 
cc: all counsel (via CM/ECF) 
 
  

                                                 
2  Journal entries confirm the recess’s intrasession nature.  The May 1884 
adjournment was to reconvene at a date certain, but the later adjournment at the 
end of the annual session was “to meet according to law” for the House, and “sine 
die” for the Senate. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on January 16, 2013, I e-filed the foregoing with the 
CM/ECF system.  Service will be made automatically on counsel for all parties 
through the CM/ECF system. 
 

/s/ Beth S. Brinkmann 
      Beth S. Brinkmann 
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