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(1) 

In the Supreme Court of the United States 
 

No. 12-484 
UNIVERSITY OF TEXAS SOUTHWESTERN MEDICAL 

CENTER, PETITIONER 

v. 
NAIEL NASSAR

 

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 
SUPPORTING RESPONDENT 

 

INTEREST OF THE UNITED STATES 

This case presents the question whether Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq., 
authorizes a mixed-motive standard for retaliation 
claims.  The Attorney General enforces Title VII against 
public employers, 42 U.S.C. 2000e-5(f)(1), and the Equal 
Employment Opportunity Commission enforces Title 
VII against private employers, 42 U.S.C. 2000e-5(a) and 
(f)(1).  In addition, Title VII applies to the United States 
in its capacity as the Nation’s largest employer.   
42 U.S.C. 2000e-16 (2006 & Supp. V 2011).  The United 
States, as the principal enforcer of the federal civil 
rights laws and the Nation’s largest employer, has  
a substantial interest in the proper interpretation of 
Title VII. 
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STATUTORY PROVISIONS INVOLVED 

Pertinent statutory provisions are set forth in an ap-
pendix to this brief.  App., infra, 1a-31a. 

STATEMENT 

1. Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
2000e et seq., makes it an “unlawful employment prac-
tice” to discriminate against any individual “because of 
such individual’s race, color, religion, sex, or national 
origin.”  42 U.S.C. 2000e-2(a); see also 42 U.S.C. 2000e-
2(b)-(d) (prohibition for employment agencies, labor 
organizations, and training programs).  Title VII also 
makes it an “unlawful employment practice” to discrimi-
nate against any individual “because” the individual has 
complained about, opposed, or participated in a proceed-
ing about, prohibited discrimination.  42 U.S.C. 2000e-
3(a).  This latter form of discrimination is often referred 
to as “retaliation,” although Title VII does not use that 
term. 

In Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), 
a Title VII gender discrimination case, this Court held 
that the words “because of  ” in Section 2000e-2(a) en-
compass “mixed-motive” claims, i.e., claims challenging 
an employment decision motivated by both legitimate 
and illegitimate factors.  See id. at 240-242 (plurality 
opinion); id. at 258-260 (White, J., concurring in the 
judgment); cf. id. at 262-269 (O’Connor, J., concurring in 
the judgment) (focusing on burden of persuasion).  The 
plurality held that a Title VII plaintiff need only show 
that a prohibited factor (e.g., an employee’s gender) 
played a “motivating” part in the employment decision.  
Id. at 244.  The plurality also held, however, that an 
employer will not be held liable if it proves, by a pre-
ponderance of the evidence, that it would have made the 
same decision regardless of the illegitimate motive.  See 
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id. at 244-245, 252-255.  Justices White and O’Connor, 
separately concurring in the judgment, held that the 
illegitimate motive must play a “substantial” part in the 
employment decision to satisfy a plaintiff  ’s burden of 
proof.  Id. at 259 (White, J., concurring in the judg-
ment); id. at 262, 265 (O’Connor, J., concurring in the 
judgment).  And Justice O’Connor would have required 
the plaintiff to present “direct evidence” of the illegiti-
mate factor before shifting the burden to the employer 
to show that it would have made the same decision re-
gardless of that factor.  Id. at 276. 

Two years later, Congress enacted the Civil Rights 
Act of 1991 (1991 Act), Pub. L. No. 102-166, 105 Stat. 
1071.  “[I]n large part,” the 1991 Act was “a response to 
a series of decisions of this Court,” and Section 107 in 
particular was a direct “respon[se]” to this Court’s deci-
sion in Price Waterhouse.  Landgraf v. USI Film 
Prods., 511 U.S. 244, 250-251 (1994).  Section 107 codi-
fied one aspect of Price Waterhouse by providing a 
mixed-motive standard:  “Except as otherwise provided 
in this title, an unlawful employment practice is estab-
lished when the complaining party demonstrates that 
race, color, religion, sex, or national origin was a moti-
vating factor for any employment practice, even though 
other factors also motivated the practice.”  1991 Act 
§ 107(a), 105 Stat. 1075 (42 U.S.C. 2000e-2(m)).  Section 
107, however, abrogated a separate aspect of Price Wa-
terhouse by declining to codify a complete defense to 
liability if the employer demonstrates that it would have 
taken the same action in the absence of the impermissi-
ble motive.  Under the 1991 amendments, such a defense 
does not absolve an employer of liability, but instead 
restricts the remedies a court may order:  declaratory 
relief, injunctive relief, attorney’s fees and costs, but not 
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damages, reinstatement, or back pay.  § 107(b), 105 Stat. 
1075 (42 U.S.C. 2000e-5(g)(2)(B)). 

In 2009, this Court decided Gross v. FBL Financial 
Services, Inc., 557 U.S. 167.  Gross held that the Age 
Discrimination in Employment Act of 1967 (ADEA), 29 
U.S.C. 621 et seq., which prohibits discrimination “be-
cause of ” age, 29 U.S.C. 623(a)(1), does not encompass a 
mixed-motive standard.  557 U.S. at 173.  Unlike under 
Title VII, therefore, proof that age played some motivat-
ing role in the employer’s adverse employment decision 
does not suffice to establish liability.  Rather, a plaintiff 
alleging discrimination under the ADEA must prove 
“that age was the ‘but-for’ cause of the employer’s ad-
verse decision.”  Id. at 176.  The Court distinguished the 
ADEA from Title VII on the ground that, in 1991, Con-
gress amended Title VII to expressly include “motivat-
ing factor” language, but did not similarly amend the 
ADEA.  See id. at 174.  Those amendments, the Court 
concluded, make Title VII “materially different [from 
the ADEA] with respect to the relevant burden of per-
suasion.”  Id. at 173. 

2. Respondent is a doctor of Middle Eastern descent 
who was previously employed by petitioner as a member 
of the medical school faculty.  Pet. App. 2.  In that ca-
pacity, respondent also served as a clinician at petition-
er’s affiliated hospital.  Ibid.  In June 2004, petitioner 
hired Dr. Beth Levine to oversee the HIV/AIDS clinic 
where respondent worked.  Id. at 2-3.  Respondent felt 
harassed by Dr. Levine, who heavily scrutinized his 
productivity and billing practices and made derogatory 
comments about “Middle Easterners.”  Id. at 3 (stating 
that “Middle Easterners are lazy,” and that they “hired 
another one,” referring to the hospital’s hiring of anoth-
er doctor of Middle Eastern descent).  To avoid further 
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harassment, respondent began looking for a way to 
continue working at the hospital’s clinic without being 
subject to Dr. Levine’s supervision.  Id. at 4. 

Respondent eventually secured an offer to work di-
rectly for the hospital as a staff physician, beginning on 
July 10, 2006.  Pet. App. 5.  After receiving that offer, 
respondent sent a resignation letter to Dr. Gregory Fitz, 
the chair of internal medicine and Dr. Levine’s immedi-
ate supervisor, resigning from the university.  Id. at 4, 5.  
Respondent explained that his resignation was a result 
of Dr. Levine’s “continuing harassment and discrimina-
tion,” which “stems from [her] religious, racial and cul-
tural bias against Arabs and Muslims that has resulted 
in a hostile work environment.”  Id. at 5.  Dr. Fitz op-
posed the hospital’s hiring of respondent, which prompt-
ed the hospital to withdraw its initial offer.  Id. at 5-6. 

3. Respondent filed a charge with the Equal Em-
ployment Opportunity Commission (EEOC), which 
found “credible[] testimonial evidence” that petitioner 
had retaliated against respondent for making allegations 
of discrimination against Dr. Levine.  Resp. Br. 8 (quot-
ing Pl. Trial Ex. 78).  Respondent thereafter filed suit in 
the Northern District of Texas claiming, inter alia, that 
petitioner retaliated against him in violation of Title VII, 
42 U.S.C. 2000e-3(a).1 

A bifurcated jury trial followed.  Pet. App. 6.  In re-
sponse to the retaliation claim, petitioner presented 
evidence that Dr. Fitz opposed the hospital’s hiring of 
respondent because of a longstanding affiliation agree-
ment between petitioner and the hospital that required 
the hospital to fill its physician posts with university 
                                                       

1 Respondent also sued for constructive discharge, and the jury so 
found, but that judgment was vacated on appeal and is not at issue 
here.  See Pet. App. 6, 8-10, 15. 
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faculty.  Id. at 4-5.  At the liability phase, the jury was 
instructed that respondent “does not have to prove that 
retaliation was [petitioner’s] only motive, but he must 
prove that [petitioner] acted at least in part to retali-
ate.”  Id. at 47.2  The jury found petitioner liable for 
retaliation.  Id. at 48. 

During the liability phase, the jury was not instructed 
as to petitioner’s “affirmative defense”—i.e., that it 
would have taken the same action regardless of the im-
permissible motive.  Instead, during the subsequent 
remedial phase, the district court explained that the 
jury may not award damages “for those actions which 
[petitioner] proves by a preponderance of the evidence 
that it would have taken even if it had not considered 
[respondent’s] protected activity.”  Pet. App. 42-43.  
Finding that petitioner failed to make the requisite 
showing, the jury awarded respondent $438,167.66 in 
back pay and $3,187,500 in compensatory damages.  Id. 
at 43-44.  The district court denied petitioner’s motions 
for judgment as a matter of law and for a new trial, but 
reduced the compensatory damages award to $300,000 
pursuant to a statutory cap.  Id. at 7, 24-25; see 42 
U.S.C. 1981a(b)(3)(D). 

4. The court of appeals affirmed in relevant part.  
Pet. App. 10-12, 15.  On appeal, petitioner argued that 
the district court erred in instructing the jury based on 
a theory of mixed-motive retaliation.  See Pet. C.A. Br. 
42-44.  Petitioner conceded that its argument was fore-
closed by the court’s previous decision in Smith v. Xerox 
Corp., 602 F.3d 320 (5th Cir. 2010), and the court of 
appeals so held.  See Pet. App. 12 n.16.  In Smith, the 
                                                       

2 The parties dispute whether petitioner timely objected to the jury 
instructions.  See Pet. 23-25; Br. in Opp. 8-11; Pet. Cert. Reply Br. 1-
4; Resp. Br. 14-15; see also Pet. App. 61-67. 
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Fifth Circuit had adhered to its prior precedent and held 
that the “burden shifting scheme” set forth in Price 
Waterhouse, which provided employers an affirmative 
defense to liability in mixed-motive cases, continued to 
apply to Title VII retaliation claims, notwithstanding 
this Court’s decision in Gross.  602 F.3d at 328-330.  
Even though the jury instructions here departed from 
Price Waterhouse in that respect (i.e., by providing a 
defense to damages, not liability), neither the parties 
nor the court suggested that the district court’s instruc-
tions were inconsistent with Smith. 

5. The court of appeals denied rehearing en banc, 
with six judges voting in favor of rehearing.  Pet. App. 
59-67. 

SUMMARY OF ARGUMENT 

Title VII’s “motivating factor” provision (42 U.S.C. 
2000e-2(m)), which establishes an employer’s liability as 
long as a prohibited factor plays a motivating role in the 
challenged decision, applies not only to Title VII sub-
stantive discrimination claims but also to Title VII retal-
iation claims.3  For that reason, this Court’s decision in 
Gross v. FBL Financial Services, Inc., 557 U.S. 167 
(2009), has no bearing on this case. 

A. Section 2000e-2(m)’s “motivating factor” standard 
applies directly to retaliation claims under Title VII.  
The statute prohibits the consideration of race, color, 
religion, sex, or national origin in “any employment 
practice.”  42 U.S.C. 2000e-2(m).  Retaliation is express-
                                                       

3 This brief refers to discrimination claims under Section 2000e-
2(a)-(d) as “substantive discrimination” claims, and to discrimination 
claims under Section 2000e-3(a) as “retaliation” claims, consistent 
with this Court’s decision in Burlington N. & Santa Fe Ry. Co. v. 
White, 548 U.S. 53, 61-67 (2006).  See also Thompson v. North Am. 
Stainless, LP, 131 S. Ct. 863, 868 (2011). 
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ly designated an “unlawful employment practice,” 42 
U.S.C. 2000e-3(a), and it follows from a consistent line of 
this Court’s decisions that retaliation for complaining 
about discrimination based on race, color, religion, sex, 
or national origin is itself discrimination motivated (at 
least in part) by those protected characteristics.  See 
Gomez-Perez v. Potter, 553 U.S. 474, 479-491 (2008); 
CBOCS W., Inc. v. Humphries, 553 U.S. 442, 446-457 
(2008); Jackson v. Birmingham Bd. of Educ., 544 U.S. 
167, 173-184 (2005); Sullivan v. Little Hunting Park, 
Inc., 396 U.S. 229, 237 (1969).  Congress could have 
chosen to limit the mixed-motive standard to substantive 
discrimination claims by, for example, directly amending 
the substantive antidiscrimination provisions in Section 
2000e-2(a)-(d), rather than enacting a new provision that 
applies to “any employment practice.”  Congress also 
could have limited Section 2000e-2(m) to claims based on 
the race, color, religion, sex, or national origin of the 
plaintiff.  But Congress did neither.  By its plain terms, 
Section 2000e-2(m) fully applies to Title VII retaliation 
claims. 

Petitioner’s arguments to the contrary are without 
merit.  This Court’s decisions refute the suggestion that 
Congress must explicitly refer to “retaliation” in a dis-
crimination statute in order for the statute to encompass 
retaliation claims.  And Section 2000e-2 is not “Title 
VII’s discrimination provision” (Pet. Br. 5).  Other sub-
sections in Section 2000e-2 extend beyond the substan-
tive antidiscrimination provisions codified therein and, 
like (m), apply directly to retaliation claims. 

The negative inference petitioner seeks to draw from 
Congress’s express reference to the antiretaliation pro-
vision in two other provisions is also unwarranted.  The 
first (42 U.S.C. 1981a) is codified in a different statute 
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and the statutory history and context refute any such 
negative inference; and the second (42 U.S.C. 2000e-
5(g)(2)(B)) was enacted more than 25 years before Sec-
tion 2000e-2(m), and five years before this Court in 
Sullivan recognized that discrimination based on a pro-
tected characteristic encompasses retaliation for com-
plaining about discrimination based on that characteris-
tic.  In any event, other Title VII provisions do not ex-
pressly mention the antiretaliation provision, yet plainly 
apply to retaliation claims. 

B. The government’s interpretation best effectuates 
Congress’s intent to restore and expand protections 
against intentional employment discrimination.  The 
1991 amendments sought to restore the rule that pre-
vailed in some lower courts before this Court’s decision 
in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  
That rule applied equally to substantive discrimination 
and retaliation claims and, whatever the rule, courts 
generally applied the same causation standard to each.  
Petitioner would instead attribute to Congress a desire 
to adopt a new legal regime applying a different causa-
tion standard depending on the type of intentional dis-
crimination alleged under Title VII.  Nothing in the 
statute’s text or legislative history supports that ap-
proach. 

C. The government’s interpretation is further sup-
ported by the longstanding and consistent position of 
the EEOC.  Shortly after the 1991 amendments, the 
EEOC issued guidance announcing that it would apply 
the “motivating factor” standard to Title VII retaliation 
claims, and it has adhered to that position ever since.  
The EEOC’s views are reasonable and entitled to defer-
ence.  See Kasten v. Saint-Gobain Performance Plastics 
Corp., 131 S. Ct. 1325, 1335-1336 (2011). 
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D. Because Section 2000e-2(m)’s mixed-motive stand-
ard applies directly to Title VII retaliation claims, this 
Court’s decision in Gross does not control.  Petitioner 
and its amici argue that Gross’s “but for” causation 
standard is more practical and better policy, but that 
argument should be directed at Congress, not this 
Court.  In any event, many of petitioner’s policy con-
cerns are equally applicable to substantive discrimina-
tion claims (to which the mixed-motive standard indis-
putably applies), and resolving this case in petitioner’s 
favor thus would not achieve the clarity and uniformity 
it seeks.  Petitioner contends that retaliation claims are 
different, but this Court has broadly construed Title 
VII’s antiretaliation provision in the face of similar ar-
guments raised in previous cases. 

ARGUMENT 

THE 1991 AMENDMENTS AUTHORIZE A MIXED-MOTIVE 
STANDARD FOR TITLE VII RETALIATION CLAIMS 

In Gross v. FBL Financial Services, Inc., 557 U.S. 
167 (2009), this Court held that the ADEA does not 
authorize a mixed-motive standard for age discrimina-
tion claims, i.e., proof that age played some motivating 
role in the employer’s adverse employment decision 
does not, by itself, suffice to establish liability.  Petition-
er argues (Br. 21-24) that Gross dictates the unavailabil-
ity of a mixed-motive standard for Title VII retaliation 
claims because, “just as in Gross, Congress did not ex-
tend its motivating-factor amendments in the 1991 
[Act]” to Title VII’s antiretaliation provision.  Petition-
er’s premise is incorrect. 

The “motivating factor” provision (42 U.S.C. 2000e-
2(m)) applies directly to Title VII retaliation claims.  
That reading is confirmed by the statutory text, struc-
ture, context, and purpose, by this Court’s repeated and 
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recent reaffirmation that retaliation is discrimination 
based on “race, color, religion, sex, or national origin,” 
and by the EEOC’s longstanding interpretation.  
Properly understood, Section 2000e-2(m) applies to Title 
VII retaliation claims and establishes an employer’s 
liability as long as retaliation played a motivating role in 
the challenged decision, regardless of whether other 
factors also played a role.  Gross therefore has no bear-
ing on this case. 

A. Title VII’s “Motivating Factor” Provision Applies Di-
rectly To Retaliation Claims 

1. The 1991 amendments added a “motivating factor” 
provision to Title VII.  By its terms, an “unlawful em-
ployment practice” is established whenever a “complain-
ing party demonstrates that race, color, religion, sex, or 
national origin was a motivating factor for any employ-
ment practice, even though other factors also motivated 
the practice.”  1991 Act § 107(a), 105 Stat. 1075 (42 
U.S.C. 2000e-2(m)).  That standard applies to Title VII 
retaliation claims.4 

As an initial matter, Section 2000e-2(m)’s mixed-
motive standard broadly applies to “any employment 
practice.”  42 U.S.C. 2000e-2(m).  Retaliation is express-
ly designated an “unlawful employment practice” under 
Title VII.  See 42 U.S.C. 2000e-3(a) (defining an “unlaw-
ful employment practice”); 42 U.S.C. 2000e-3 (entitled 
“[o]ther unlawful employment practices”).  Because 
“any employment practice” by definition includes the 

                                                       
4 The accompanying remedial provision applies whenever “an indi-

vidual proves a violation under section 2000e-2(m).”  42 U.S.C. 2000e-
5(g)(2)(B).  Accordingly, if Section 2000e-2(m) applies to Title VII 
retaliation claims, so too does Section 2000e-5(g)(2)(B)’s remedial 
framework. 
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“unlawful employment practice[s]” prohibited by Section 
2000e-3(a), a retaliation claim necessarily fits within the 
category of actions encompassed by Section 2000e-2(m). 

Section 2000e-2(m) provides for liability when the 
challenged employment practice is motivated in part by 
“race, color, religion, sex, or national origin.”  42 U.S.C. 
2000e-2(m).  A Title VII retaliation claim naturally fits 
within that language as well.  That is the teaching of a 
consistent line of this Court’s decisions.  See Gomez-
Perez v. Potter, 553 U.S. 474, 479-491 (2008) (retaliation 
for opposing age discrimination constitutes discrimina-
tion “based on age” under the ADEA’s federal-sector 
provision); CBOCS W., Inc. v. Humphries, 553 U.S. 442, 
446-457 (2008) (retaliation for opposing race discrimina-
tion constitutes discrimination based on race under 42 
U.S.C. 1981); Jackson v. Birmingham Bd. of Educ., 544 
U.S. 167, 173-184 (2005) (retaliation for opposing sex 
discrimination constitutes discrimination “on the basis 
of sex” under Title IX of the Education Amendments of 
1972, 20 U.S.C. 1681 et seq.); Sullivan v. Little Hunting 
Park, Inc., 396 U.S. 229, 237 (1969) (retaliation for op-
posing race discrimination constitutes discrimination 
based on race under 42 U.S.C. 1982). 

In Jackson, for example, this Court held that Title 
IX, which prohibits sex discrimination in federally fund-
ed education programs, also prohibits retaliation, even 
though the “statute makes no mention of retaliation.”  
See 544 U.S. at 173-176 (citation omitted).  The Court 
explained that “retaliation is discrimination ‘on the basis 
of sex’ because it is an intentional response to the nature 
of the complaint:  an allegation of sex discrimination.  ”  
Id. at 174.  Accordingly, the Court concluded that “when 
a funding recipient retaliates against a person because 
he complains of sex discrimination, this constitutes in-
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tentional ‘discrimination’ ‘on the basis of sex,’ in viola-
tion of Title IX.”  Ibid.  In short, “retaliation in response 
to a complaint about sex discrimination is ‘discrimina-
tion’ ‘on the basis of sex.’  ”  Id. at 179 n.3 (emphasis 
added). 

Similarly, in Gomez-Perez, this Court held that the 
federal-sector provision of the ADEA, 29 U.S.C. 633a(a), 
prohibits retaliation, even though that provision likewise 
makes no mention of retaliation.  See 553 U.S. at 479-
481.  As the Court explained, “the statutory phrase 
‘discrimination based on age’ includes retaliation based 
on the filing of an age discrimination complaint.”  Id. at 
479; see id. at 488 (“[R]etaliation for complaining about 
age discrimination is ‘discrimination based on age.’  ”).  
The Court followed its reasoning in Jackson even 
though the ADEA (unlike Title IX) contains an express 
right of action, id. at 482-483, and even though the 
ADEA’s private-sector provision separately prohibits 
both substantive discrimination and retaliation, id. at 
486-488. 

In both cases, the Court grounded its decision in the 
text of the relevant statute.  See Gomez-Perez, 553 U.S. 
at 484 (“Jackson did not hold that Title IX prohibits 
retaliation because the Court concluded as a policy mat-
ter that such claims are important.  Instead, the holding 
in Jackson was based on an interpretation of the ‘text of 
Title IX.’  ”) (quoting Jackson, 544 U.S. at 173, 178).  
Indeed, the Court found the statutes clear enough to 
satisfy the “notice” requirements of the Spending 
Clause, Jackson, 544 U.S. at 183, and to provide the 
clear statement necessary to waive federal sovereign 
immunity, Gomez-Perez, 553 U.S. at 491.  Both decisions 
also relied on this Court’s 1969 decision in Sullivan, 
which recognized a claim for retaliation under 42 U.S.C. 
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1982, a statute guaranteeing property rights for all 
citizens equal to those “enjoyed by white citizens.”  See 
Gomez-Perez, 553 U.S. at 479-481, 484-485, 488, 490 n.6; 
id. at 493 n.1 (Roberts, C.J., dissenting); Jackson, 544 
U.S. at 176-177; see also CBOCS, 553 U.S. at 446-457. 

This Court’s decisions thus firmly establish that re-
taliation for complaining about race discrimination is 
“discrimination based on race” (Sullivan, CBOCS)5; that 
retaliation for complaining about sex discrimination is 
“discrimination on the basis of sex” (Jackson); and that 
retaliation for complaining about age discrimination is 
“discrimination based on age” (Gomez-Perez).  An em-
ployer who retaliates against an employee for complain-
ing about discrimination based on race (or color, reli-
gion, sex, or national origin) thus is discriminating 
based on that protected characteristic.  A fortiori, 
“race” (or “color,” “religion,” “sex,” or “national origin”) 
is a “motivating factor” within the meaning of Section 
2000e-2(m). 

2. Congress could have chosen to limit Section 2000e-
2(m)’s “motivating factor” standard to substantive dis-
crimination claims in a number of ways.  For example, 
rather than enacting a new provision, Congress could 
have directly amended the substantive antidiscrimina-
tion provisions in Section 2000e-2(a)-(d).  Those provi-
sions, like Section 2000e-3(a)’s bar against retaliation, 
prohibit discrimination “because of  ” an impermissible 
factor.  See 42 U.S.C. 2000e-2(a)-(d) (“because of  ”); 42 

                                                       
5 See Gomez-Perez, 553 U.S. at 479 (“While [Section] 1982 does not 

use the phrase ‘discrimination based on race,’ that is its plain mean-
ing.”); CBOCS, 553 U.S. at 459 (Thomas, J., dissenting) (While Sec-
tion 1981(a) “does not use the modern statutory formulation prohibit-
ing ‘discrimination on the basis of race,’  *  *  *  that is the clear 
import of its terms.”). 
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U.S.C. 2000e-3(a) (“because”).  Yet Congress left each of 
those provisions untouched and instead codified the 
mixed-motive standard as an entirely new subsection 
that applies to “any employment practice.”  42 U.S.C. 
2000e-2(m). 

Congress also could have limited Section 2000e-2(m) 
to claims involving the complaining party’s race, color, 
religion, sex, or national origin.  Instead, Section 2000e-
2(m) applies whenever “the complaining party demon-
strates that race, color, religion, sex, or national origin 
was a motivating factor for any employment practice.”  
42 U.S.C. 2000e-2(m).  That language encompasses re-
taliation because it makes clear that Section 2000e-2(m) 
applies regardless of the complaining party’s member-
ship in a protected class.  In contrast, Title VII’s sub-
stantive antidiscrimination provisions proscribe discrim-
ination because of “such individual’s” or “his” race, col-
or, religion, sex, or national origin.  See 42 U.S.C. 2000e-
2(a)(1) (“such individual’s”); 42 U.S.C. 2000e-2(a)(2) 
(“such individual’s”); 42 U.S.C. 2000e-2(b) (“his”); 42 
U.S.C. 2000e-2(c)(1) (“his”); 42 U.S.C. 2000e-2(c)(2) 
(“such individual’s”); 42 U.S.C. 2000e-2(d) (“his”).  If 
Congress had intended the “motivating factor” provision 
to apply to substantive discrimination claims alone, it 
could have simply tracked the language of those provi-
sions.  That Section 2000e-2(m) is not defined in terms of 
the complaining party’s membership in a protected class 
reinforces the conclusion that it applies equally to retal-
iation claims.  See Jackson, 544 U.S. at 179 (finding 
omission of the modifier “such individual’s” significant 
in holding that Title IX protects a male coach from re-
taliation for complaining about sex discrimination 
against a female basketball team). 
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3. Petitioner nevertheless contends (Br. 17-20) that 
Section 2000e-2(m) does not apply to Title VII retalia-
tion claims for three primary reasons.  None withstands 
scrutiny. 

a. Petitioner first argues (Br. 17) that the prohibited 
motivating factors are “race, color, religion, sex, or na-
tional origin,” 42 U.S.C. 2000e-2(m)—not “retaliation.”  
That observation is of little consequence under this 
Court’s decisions.  Petitioner fails to address, let alone 
distinguish, Gomez-Perez, CBOCS, Jackson, or Sulli-
van.  As discussed above, the Court has repeatedly (and 
recently) held that retaliation for complaining about dis-
crimination based on a protected characteristic is dis-
crimination based on that protected characteristic.  See 
pp. 12-14, supra.  Under those decisions, any employer 
who retaliates against an employee because he com-
plained about national origin discrimination (as the jury 
found in this case) has engaged in discrimination moti-
vated (at least in part) by “national origin.” 

The fact that Section 2000e-2(m) contains no express 
mention of “retaliation” hardly gives rise to any infer-
ence that Congress intended to exclude retaliation 
claims from the provision’s scope.  The antiretaliation 
provision itself, 42 U.S.C. 2000e-3(a), does not use the 
word “retaliation.”  And the 1991 amendments came 
many years after this Court’s decision in Sullivan.  
Given Sullivan, “there was no need for Congress to 
include explicit language about retaliation.”  CBOCS, 
553 U.S. at 453-454 (concluding that the failure to in-
clude “the word ‘retaliation’  ” when amending 42 U.S.C. 
1981 in the 1991 Act was understandable in light of Sul-
livan); accord Gomez-Perez, 553 U.S. at 485, 488; Jack-
son, 544 U.S. at 176. 
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b. Petitioner also relies (Br. 17) on the placement of 
the “motivating factor” provision within Section 2000e-2 
(which contains the substantive antidiscrimination pro-
visions), and not within Section 2000e-3 (which contains 
the antiretaliation provision).  As an initial matter, peti-
tioner mistakenly characterizes “Section 2000e-2” as 
“Title VII’s discrimination provision” (Br. 5, 17), and its 
reasoning proceeds from that erroneous premise.  In 
fact, only certain subsections of Section 2000e-2 are 
appropriately characterized as “Title VII’s discrimina-
tion provision[s],” most notably Section 2000e-2(a).  And, 
as discussed above (pp. 14-15, supra), Congress did not 
directly amend those provisions. 

More fundamentally, Congress has never treated the 
provisions within Section 2000e-2 as confined to sub-
stantive discrimination, to the exclusion of retaliation.  
For instance, Subsection (n), like Subsection (m), was 
added as part of the 1991 Act.  See § 108, 105 Stat. 1076.  
Subsection (n) limits the opportunities to collaterally 
attack employment practices implemented as part of a 
litigated or consent judgment resolving “a claim of em-
ployment discrimination under the Constitution or Fed-
eral civil rights laws.”  42 U.S.C. 2000e-2(n)(1)(A).  On 
its face, that provision applies beyond the substantive 
antidiscrimination provisions in Section 2000e-2; indeed, 
it applies beyond Title VII.  If an employee sues for 
retaliatory discharge under Section 2000e-3(a), and the 
court orders reinstatement, any person adversely af-
fected by that judgment (e.g., an employee who loses his 
seniority as a result) would generally be barred from 
collaterally attacking the judgment if he was given no-
tice and an opportunity to be heard.  42 U.S.C. 2000e-
2(n)(1).  That Congress placed the consent-judgment 
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provision in 42 U.S.C. 2000e-2, and not in 42 U.S.C. 
2000e-3, is of no moment:  the text controls. 

The national-security exemption, 42 U.S.C. 2000e-
2(g), likewise demonstrates that petitioner’s under-
standing of Section 2000e-2 is incorrect.  That exemption 
provides that “it shall not be an unlawful employment 
practice for an employer  *  *  *  to discharge any indi-
vidual from any position” if the individual has failed to 
fulfill any requirement imposed in the interest of na-
tional security.  Ibid.  That exemption plainly applies to 
a Title VII retaliatory discharge claim because retalia-
tion is also an “unlawful employment practice.”  See 
pp. 11-12, supra; cf. Cruz-Packer v. Chertoff, 612  
F. Supp. 2d 67, 69, 70-71 (D.D.C. 2009) (dismissing sub-
stantive discrimination and retaliation claims brought 
under Title VII’s federal-sector provision based on 42 
U.S.C. 2000e-2(g)).  Again, the mere placement in Sec-
tion 2000e-2 says nothing about the subsection’s applica-
tion to retaliation claims brought under Section 2000e-
3(a). 

Viewed in context, the fact that Congress codified the 
“motivating factor” provision as part of Section 2000e-2 
has little probative force.  Had Congress codified the 
retaliation provision within Section 2000e-2, for instance 
as 42 U.S.C. 2000e-2(z), instead of as 42 U.S.C. 2000e-
3(a), the analysis would remain the same, and Section 
2000e-2(m)’s “motivating factor” standard would apply 
in either event. 

c. Petitioner briefly cites (Br. 23) two other provi-
sions in which Congress expressly referenced Title VII’s 
antiretaliation provision and suggests that its failure to 
do so in Section 2000e-2(m) evidences an intent to ex-
clude such claims.  That is incorrect. 



19 

 

i. Contrary to petitioner’s characterization (Br. 23), 
Congress did not “amend[] Title VII’s retaliation provi-
sions in 1991.”  The only purported amendment petition-
er identifies is Section 102(a) of the 1991 Act, which 
authorizes the recovery of compensatory and punitive 
damages.  § 102(a), 105 Stat. 1072.  Section 102, howev-
er, did not amend Title VII directly.  Instead, Congress 
created a new statutory provision codified at 42 U.S.C. 
1981a.  And that provision applies to other discrim-
ination laws in addition to Title VII.  See 1991 Act 
§ 102(a)(2), 105 Stat. 1072.  In that distinct context, Con-
gress specified that compensatory and punitive damages 
are available in cases of “unlawful intentional discrimi-
nation (not an employment practice that is unlawful 
because of its disparate impact) prohibited under section 
703, 704, or 717 of the Act [42 U.S.C. 2000e-2, 2000e-3, 
2000e-16].”  Id. § 102(a), 105 Stat. 1072. 

As the text of that provision indicates, Congress, by 
listing the specific forms of “unlawful intentional dis-
crimination” for which damages would be available, 
sought to distinguish between those unlawful practices, 
on the one hand, and a practice made unlawful because 
of its disparate impact, on the other hand.  There is thus 
no basis for inferring from Section 1981a that, in any 
provision in which Congress fails to specifically refer to 
retaliation, Congress intends to exclude retaliation 
claims from the provision’s scope. 

Any such negative inference is fully rebutted when 
one considers the 1991 amendments to Section 1981a’s 
neighboring provision, 42 U.S.C. 1981.  In response to 
this Court’s decision in Patterson v. McLean Credit 
Union, 491 U.S. 164 (1989), Congress amended Section 
1981 to make clear that its protections applied even 
after contract formation.  1991 Act § 101, 105 Stat. 1071-
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1072; see Landgraf, 511 U.S. at 251.  Even though the 
text makes no mention of “retaliation,” Congress plainly 
intended the amended provision to apply to all forms of 
intentional employment discrimination, including “retal-
iation.”  See, e.g., H.R. Rep. No. 40, 102d Cong., 1st 
Sess. Pt. 1, at 92 & n.92 (1991) (House Report Pt. 1); 
H.R. Rep. No. 40, 102d Cong., 1st Sess. Pt. 2, at 37 
(1991) (House Report Pt. 2).  In CBOCS, this Court so 
held.  553 U.S. at 450-451, 452-454, 457.  If Congress’s 
specific reference to the Title VII antiretaliation provi-
sion in Section 1981a meant that any provision that fails 
to contain such a reference necessarily excludes retalia-
tion, this Court would have reached the opposite result 
in CBOCS.  Section 1981a therefore is of no assistance to 
petitioner. 

ii. Petitioner also cites (Br. 23) Section 2000e-
5(g)(2)(A), which precludes courts from ordering certain 
relief, such as reinstatement, when the employee was 
discharged for reasons “other than discrimination on 
account of race, color, religion, sex, or national origin or 
in violation of section 2000e-3(a) of this title.”  42 U.S.C. 
2000e-5(g)(2)(A).  It is true that, under the government’s 
reading, Congress could have omitted the final phrase 
“or in violation of section 2000e-3(a) of this title,” be-
cause retaliation for complaining about discrimination 
based on race, color, religion, sex, or national origin is 
itself discrimination based on those same protected 
characteristics.  But the negative inference petitioner 
seeks to draw is unwarranted for several reasons. 

First, the substance of that provision was enacted as 
part of the Civil Rights Act of 1964—more than 25 years 
before Section 2000e-2(m).  Civil Rights Act of 1964, 
Pub. L. No. 88-352, § 706(g), 78 Stat. 261.  “  ‘[N]egative 
implications raised by disparate provisions are strong-
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est’ in those instances in which the relevant statutory 
provisions were ‘considered simultaneously when the 
language raising the implication was inserted.’  ”  Gomez-
Perez, 553 U.S. at 486 (quoting Lindh v. Murphy, 521 
U.S. 320, 330 (1997)) (brackets in original).  Here, the 
two provisions were not “enacted together.”  Ibid.6 

Second, the government’s interpretation relies in 
substantial part on decisions of this Court that postdate 
the 1964 enactment, including the 1969 Sullivan deci-
sion.  This Court has assumed that Congress was aware 
of Sullivan when enacting subsequent statutes.  See 
Gomez-Perez, 553 U.S. at 485, 488, 490 n.6 (noting that 
the ADEA’s federal-sector provision was enacted “five 
years after the decision in Sullivan” and that “Congress 
was presumably familiar with Sullivan”); Jackson, 544 
U.S. at 176 (noting that Title IX was enacted three years 
after Sullivan and that it is “realistic to presume that 
Congress was thoroughly familiar with” that decision) 
(citation omitted).  The same cannot be said of a statuto-
ry provision enacted five years beforehand. 

In any event, there are a number of provisions in Ti-
tle VII that plainly apply to retaliation claims even 
though they contain no express reference to Section 
2000e-3(a).  As noted above, several subsections of Sec-
tion 2000e-2 fall into that category.  See pp. 17-18, su-
pra.  But there are other provisions as well.  Many of the 
                                                       

6 The 1991 amendments reorganized Section 2000e-5(g) to create 
separate paragraphs and subparagraphs.  § 107(b), 105 Stat. 1075.  
Although Congress retained the language of the original 1964 Act in 
the newly designated Subparagraph (A), it did not use that language 
as a model for the mixed-motive remedial provision in Subparagraph 
(B).  Unlike Subparagraph (A), Section 2000e-5(g)(2)(B) references 
neither “discrimination on account of race, color, religion, sex, or na-
tional origin,” nor a “violation of section 2000e-3(a).”  It simply cross-
references Section 2000e-2(m). 
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enforcement provisions, for example, indisputably apply 
to all “unlawful employment practices,” including retali-
ation.  See 42 U.S.C. 2000e-5(b)-(d), (f  ), (g)(1); see also 
42 U.S.C. 2000e-5(i)-(k) (applying to all actions brought 
“under this section” or “subchapter”).  Yet the anti-
retaliation provision is separately enumerated in only 
one of those provisions:  Section 2000e-5(g)(2)(A).  Cf. 42 
U.S.C. 2000e-5(a) (referring generally to “section 2000e-
3”).  Accordingly, the most that can be said is that Con-
gress sometimes refers expressly to the antiretaliation 
provision, and sometimes does not.  Cf. Robinson v. 
Shell Oil Co., 519 U.S. 337, 341-342 (1997) (“[T]hat other 
statutes have been more specific [in referring specifical-
ly to “former employees”] proves only that Congress 
can use the unqualified term ‘employees’ to refer only to 
current employees, not that it did so in this particular 
statute.”).7 

4. As petitioner notes (Br. 18), several courts of ap-
peals have held that Section 2000e-2(m)’s “motivating 
factor” standard does not apply to retaliation claims.8  
Every one of the decisions cited by petitioner, however, 
predated this Court’s decisions in Jackson, CBOCS, and 
Gomez-Perez.  And not a single one cites Sullivan, on 

                                                       
7 The same reasoning applies with more force to 38 U.S.C. 4311 

(cited at Pet. Br. 19), a different discrimination statute adopted at a 
different time by a different Congress.  See CBOCS, 553 U.S. at 454 
(rejecting argument that Congress’s failure to mention the “word 
‘retaliation’ ” in amending 42 U.S.C. 1981 was intended to exclude re-
taliation because “Congress has included explicit antiretaliation lan-
guage in other civil rights statutes”). 

8 Contrary to petitioner’s suggestion (Br. 18), the D.C. Circuit has 
not decided that issue.  See Porter v. Natsios, 414 F.3d 13, 19 (2005).  
The case petitioner cites involved only “pre-1991 claims of retaliation 
under Title VII.”  Borgo v. Goldin, 204 F.3d 251, 255 n.6 (D.C. Cir. 
2000). 
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which this Court relied in each of those decisions.  The 
court of appeals’ decisions cited by petitioner simply 
assume that “race, color, religion, sex, or national 
origin” cannot be a “motivating factor” in a retaliation 
case, and that Congress has to expressly mention “retal-
iation.”  See, e.g., Kubicko v. Ogden Logistics Servs., 181 
F.3d 544, 552 n.7 (4th Cir. 1999); McNutt v. Board of 
Trs. of the Univ. of Ill., 141 F.3d 706, 707-709 (7th Cir. 
1998); Woodson v. Scott Paper Co., 109 F.3d 913, 933 (3d 
Cir.), cert. denied, 522 U.S. 914 (1997).  Those assump-
tions do not survive this Court’s intervening decisions 
for the reasons explained, and the other arguments 
advanced in support of limiting Section 2000e-2(m) to 
substantive discrimination claims are unpersuasive for 
the reasons set forth above.  Cf. Gross, 557 U.S. at 183-
184 & n.5 (Stevens, J., dissenting) (noting majority’s 
rejection of widespread agreement among circuit 
courts); Desert Palace, Inc. v. Costa, 539 U.S. 90, 95 
(2003) (rejecting near-unanimous agreement among 
courts of appeals). 

The Fifth Circuit, in a decision issued after petition-
er’s opening brief in this case, recently concluded that 
Section 2000e-2(m) does not encompass retaliation 
claims, although the court considered it a “close ques-
tion.”  Carter v. Luminant Power Servs. Co., No. 12-
10642, 2013 WL 1337365, at *3 (Apr. 3, 2013).  Unlike 
the earlier court of appeals’ decisions, the Fifth Circuit 
addressed this Court’s decisions in Gomez-Perez, 
CBOCS, Jackson, and Sullivan.  And the court recog-
nized the “force” of arguing that “race” is a “motivating 
factor” whenever an employer retaliates against an 
individual for complaining about race discrimination.  Id. 
at *2.  The court nevertheless concluded that such rea-
soning should not be applied to Title VII.  Id. at *2-*3.  
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As explained, however, this Court’s decisions cannot be 
so easily distinguished.9 

B. Applying The “Motivating Factor” Provision To Retali-
ation Claims Best Effectuates Congressional Intent 

The 1991 amendments were intended to “restore and 
strengthen” protections against intentional employment 
discrimination.  House Report Pt. 2, at 1.  Applying the 
“motivating factor” provision to Title VII retaliation 
claims best effectuates that intent.  Conversely, the 
statute’s history provides no support for petitioner’s 
theory that Congress intended to apply a mixed-motive 
standard to all intentional discrimination claims under 
Title VII except retaliation claims. 

1. In amending Title VII to add the “motivating fac-
tor” provision, Congress expressed that it was “clarify-
ing,” “reaffirming,” and “restor[ing]” Congress’s origi-
nal intent in enacting the Civil Rights Act of 1964.  1991 
Act § 107, 105 Stat. 1075 (“clarifying”); House Report 

                                                       
9 The Fifth Circuit’s asserted distinctions between Title VII and 

Gomez-Perez do not withstand scrutiny.  The court noted that the 
ADEA’s federal-sector provision was enacted “only five years” after 
Sullivan, whereas the 1991 amendments were adopted seventeen 
years later.  Carter, 2013 WL 1337365, at *3.  That CBOCS (decided 
the same day as Gomez-Perez) relied heavily on Sullivan to interpret 
the same 1991 amendments, 553 U.S. at 446-457, strongly suggests 
that Congress did not simply forget about Sullivan.  The court also 
noted that, unlike here, Gomez-Perez did not involve a situation in 
which “private employers are already subjected to an ‘antidiscrimina-
tion’ and an ‘antiretaliation’ prohibition, and Congress adds a provi-
sion that does not mention retaliation.”  Carter, 2013 WL 1337365, at 
*3.  In fact, the circumstances in Gomez-Perez were analogous:  
private employers were already subject to a substantive antidiscrimi-
nation provision and an antiretaliation provision, and Congress added 
a federal-sector provision that did not mention retaliation.  553 U.S. 
at 486. 
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Pt. 2, at 2 (“reaffirming”); House Report Pt. 1, at 47 
(“restor[ing]”).10  According to the House Reports, the 
amendments were designed to “restore the rule applied” 
by certain courts of appeals (and the EEOC) before 
Price Waterhouse:  “that any discrimination that is 
actually shown to play a role in a contested employment 
decision may be the subject of liability.”  House Report 
Pt. 2, at 18; see id. at 17-18 & n.31 (citing court of ap-
peals’ decisions); House Report Pt. 1, at 46 & n.41, 48 
(citing court of appeals’ decisions and EEOC decisions). 

The “rule” Congress sought to “restore” was not lim-
ited to substantive discrimination claims; it applied 
equally to retaliation claims.  The House Reports, for 
example, relied heavily on Bibbs v. Block, 778 F.2d 1318, 
1321-1324 (8th Cir. 1985) (en banc).  See House Report 
Pt. 1, at 46 n.41, 48; House Report Pt. 2, at 18 n.31.  The 
“rule” announced in that case, which Congress “en-

                                                       
10 Petitioner suggests that if Congress had intended to clarify its 

original intent to allow a mixed-motive standard, Section 2000e-2(m) 
would have been unnecessary.  Br. 19 (citing Gross, 557 U.S. at 178 
n.5).  But Congress’s decision to codify that portion of Price Water-
house is unsurprising given the fractured nature of that decision; the 
uncertainty over the appropriate standard (i.e., whether plaintiffs 
had to demonstrate a “motivating” or “substantial” factor, and wheth-
er the two standards were qualitatively different); and the confusion 
over the “direct evidence” requirement (i.e., whether “direct evi-
dence” was required to shift the burden of proof and, if so, what 
qualified as “direct evidence”).  By codifying a mixed-motive standard 
in Section 2000e-2(m), Congress resolved much of that uncertainty.  
To prove a violation under Section 2000e-2(m), a plaintiff must dem-
onstrate that the impermissible consideration was a “motivating” fac-
tor, 42 U.S.C. 2000e-2(m); that showing can be satisfied with any 
evidence (not just “direct evidence”), Desert Palace, 539 U.S. at 98-
101; and, unlike under Price Waterhouse, proof that an employer 
would have made the same decision regardless of the impermissible 
motive is no defense to liability. 
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dorse[d]” and “restore[d],” House Report Pt. 1, at 48, 
had been applied to retaliation claims.  See Johnson v. 
Legal Servs. of Ark., Inc., 813 F.2d 893, 899-900 (8th Cir. 
1987); EEOC v. General Lines, Inc., 865 F.2d 1555, 1560 
(10th Cir. 1989).  Indeed, at that time, courts generally 
applied the same causation standard (however defined) 
to retaliation claims under Section 2000e-3(a), as they 
did to discrimination claims under Section 2000e-2(a).  
See, e.g., Woodson, 109 F.3d at 934; Zanders v. National 
R.R. Passenger Corp., 898 F.2d 1127, 1135 (6th Cir. 
1990); Ross v. Communications Satellite Corp., 759 F.2d 
355, 364-366 (4th Cir. 1985); Williams v. Boorstin, 663 
F.2d 109, 116-117 (D.C. Cir. 1980), cert. denied, 451 U.S. 
985 (1981). 

Contrary to its stated intent to “restore” and “reaf-
firm,” petitioner would attribute to Congress the oppo-
site intent:  to create a new legal regime that carves out 
an exception for “retaliation,” varying the causation 
standard depending on the type of intentional discrimi-
nation at issue.  The legislative history strongly sug-
gests that Congress did not intend such a stark depar-
ture from the status quo.  See McNutt, 141 F.3d at 708-
709 (acknowledging that it could identify “no logical 
reason why Congress would have changed the mixed-
motive standard for one class of unlawful employment 
practices while allowing Price Waterhouse to operate in 
another”); cf. CBOCS, 553 U.S. at 450, 454 (giving effect 
to Congress’s intent to “restore” an interpretation that 
prevailed before this Court’s decision in Patterson). 

2. Applying Section 2000e-2(m)’s “motivating factor” 
standard to Title VII retaliation claims also better effec-
tuates Congress’s general intent in adopting the 1991 
amendments.  Congress sought to provide “additional 
protections against unlawful discrimination in employ-
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ment” and “additional remedies  *  *  *  to deter unlaw-
ful harassment and intentional discrimination in the 
workplace.”  1991 Act § 2, 105 Stat. 1071.  The 1991 
amendments were designed to “restore and strengthen,” 
not constrict, the protections available to victims of 
intentional employment discrimination.  House Report 
Pt. 2, at 1; see Landgraf, 511 U.S. at 250.  And the “mo-
tivating factor” provision was intended to prohibit “all” 
forms of “invidious consideration of sex, race, color, 
religion, or national origin in employment decisions.”  
House Report Pt. 2, at 17. 

To be sure, Congress may have primarily focused on 
substantive discrimination claims of the sort at issue in 
Price Waterhouse.  But that is not indicative of an intent 
to provide victims of retaliation with lesser protection.  
To the contrary, this Court has recognized that broad 
protection against retaliation is critical to securing the 
primary objective of guaranteeing “a workplace where 
individuals are not discriminated against because of 
their racial, ethnic, religious, or gender-based status.”  
Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 
63 (2006) (Burlington Northern).  “Title VII depends for 
its enforcement upon the cooperation of employees who 
are willing to file complaints and act as witnesses,” id. at 
67, and “fear of retaliation is the leading reason why 
people stay silent,” Crawford v. Metropolitan Gov’t of 
Nashville & Davidson Cnty., 555 U.S. 271, 279 (2009) 
(brackets and citations omitted).  Construing Section 
2000e-2(m)’s “motivating factor” provision narrowly to 
exclude retaliation claims “threaten[s] to undermine 
Title VII’s twin objectives of deterring employers from 
discriminatory conduct and redressing the injuries suf-
fered by victims of discrimination.”  House Report Pt. 2, 
at 17. 
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C. The EEOC’s Longstanding Interpretation Is Reasona-
ble And Entitled To Deference 

The EEOC has consistently taken the view that Sec-
tion 2000e-2(m)’s “motivating factor” standard applies 
directly to Title VII retaliation claims.  That longstand-
ing and consistent interpretation is reasonable and enti-
tled to deference. 

Shortly after the 1991 amendments, the EEOC is-
sued enforcement guidance advising that “it will find 
liability and pursue injunctive relief whenever retalia-
tion plays any role in an employment decision.”  En-
forcement Guidance on Recent Developments in Dis-
parate Treatment Theory (July 14, 1992), 1992 WL 
1364355, at *6 n.14 (Enforcement Guidance).  The guid-
ance explained that “[t]he Commission has a unique 
interest in protecting the integrity of its investigative 
process, and if retaliation were to go unremedied, it 
would have a chilling effect upon the willingness of indi-
viduals to speak out against employment discrimina-
tion.”  Ibid.  Accordingly, the EEOC announced that it 
“will find cause when retaliation is a motivating factor in 
an employment decision, and evidence showing that the 
employer would have taken the same action even absent 
its retaliatory motive would pertain only to whether the 
charging party is eligible for individual relief.”  Ibid.11 

The EEOC’s compliance manual advances the same 
position.  2 EEOC Compliance Manual § 8-II(E)(1) 
(May 20, 1998), http://www.eeoc.gov/policy/docs/ 

                                                       
11 The enforcement guidance acknowledged that Section 107 of the 

1991 Act did not specifically mention “retaliation,” but still found no 
reason to deviate from the EEOC’s “long-standing rule.”  Enforce-
ment Guidance, at *6 n.14.  As described in the text, the EEOC 
subsequently elaborated on its reasoning, making clear that it under-
stood Section 2000e-2(m) to apply directly to retaliation claims. 
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retal.pdf (“If there is credible  *  *  *  evidence that 
retaliation was a motive for the challenged action, 
‘cause’ should be found.  Evidence as to any legitimate 
motive for the challenged action would be relevant only 
to relief, not to liability.”).12  The compliance manual 
explains that “Section 107 applies to retaliation,” and 
disagrees with the courts of appeals to have held other-
wise.  Id. § 8-II(E)(1) n.45 (citing cases); ibid. (“The 
basis for finding ‘cause’ whenever there is credible  
*  *  *  evidence of a retaliatory motive is Section 107 of 
the [1991 Act].”).  The Commission further explains that 
its interpretation is consistent with the courts’ “long 
held” view “that the evidentiary framework for proving 
employment discrimination based on race, sex, or other 
protected class status also applies to claims of discrimi-
nation based on retaliation.”  Ibid.  And, it continues, a 
contrary interpretation “that permits proven retaliation 
to go unpunished” would “undermine[] the purpose of 
the anti-retaliation provisions of maintaining unfettered 
access to the statutory remedial mechanism.”  Ibid. 

The EEOC’s longstanding and consistent interpreta-
tion of the statute provides additional support for the 
conclusion that the “motivating factor” provision en-
compasses Title VII retaliation claims.  “[T]he agency’s 
policy statements, embodied in its compliance manual 
and internal directives  *  *  *  reflect ‘a body of experi-
ence and informed judgment.’  ”  Federal Express Corp. 

                                                       
12 As originally worded, the compliance manual referred to credible 

“direct” evidence of a retaliatory motive.  § 8-II(E)(1).  The EEOC no 
longer requires “direct” evidence following this Court’s decision in 
Desert Palace.  See Effect of Desert Palace, Inc. v. Costa, 539 U.S. 90 
(2003), on Revised Enforcement Guidance on Recent Developments 
in Disparate Treatment Theory (July 14, 1992) (as amended Jan. 16, 
2009), http://www.eeoc.gov/policy/docs/disparat.html. 
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v. Holowecki, 552 U.S. 389, 399 (2008) (citations omit-
ted).  As such, they warrant a measure of respect and 
deference.  See Kasten v. Saint-Gobain Performance 
Plastics Corp., 131 S. Ct. 1325, 1335-1336 (2011) (giving 
weight to EEOC’s consistent position set forth in com-
pliance manual); Federal Express, 552 U.S. at 399 (de-
ferring to EEOC guidance that had “been binding on 
EEOC staff for at least five years”); Robinson, 519 U.S. 
at 345-346 (EEOC’s positions “carry persuasive force 
given their coherence and their consistency with a pri-
mary purpose of antiretaliation provisions”); see also 
Thompson v. North Am. Stainless, LP, 131 S. Ct. 863, 
870-871 (2011) (Ginsburg, J., concurring) (deferring to 
EEOC’s “longstanding views” as expressed in compli-
ance manual). 

D. Because The 1991 Amendments Authorize A Mixed-
Motive Standard For Title VII Retaliation Claims, 
Gross Does Not Control 

This Court’s decision in Gross rested in large part on 
the ground that Congress added a “motivating factor” 
provision to Title VII, but not to the ADEA.  See 557 
U.S. at 174-175.  Because Congress did add a “motivat-
ing factor” provision to Title VII, and because that pro-
vision applies directly to the Title VII retaliation claim 
at issue here, Gross has no bearing on this case. 

Petitioner and its amici, however, contend that the 
“but for” standard adopted in Gross is more practical 
and represents better policy.  Those arguments cannot 
overcome the statutory text, structure, or purpose.  Nor 
can they override the EEOC’s longstanding position 
that Title VII authorizes a mixed-motive standard for 
retaliation claims.  In any event, they fail on their own 
terms. 
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1. Many of the arguments advanced by petitioner 
and its amici suffer from the same flaw:  they apply 
equally to Title VII substantive discrimination claims to 
which the mixed-motive standard indisputably applies.  
Petitioner argues, for example, that the mixed-motive 
standard is “difficult to apply.”  Br. 25 (quoting Gross, 
557 U.S. at 179); see id. at 26-28.  Petitioner contends 
that mixed motives are “easy to allege” and “difficult for 
defendants to disprove,” precluding summary judgment 
and prompting the settlement of “meritless” cases.  Id. 
at 31-32.  And petitioner emphasizes the need for a uni-
form standard.  Pet. Br. 28-30. 

Deciding this case in petitioner’s favor would not re-
solve any of those concerns.  A mixed-motive standard 
would still apply to other claims, and the uniformity 
petitioner envisions is illusory.  Regardless of the out-
come here, a standard other than Gross’s “but for” cause 
would continue to apply to substantive discrimination 
claims under Title VII (42 U.S.C. 2000e-2(m)), to other 
federal statutes where the causation standard is express 
(see Pet. Br. 19; Equal Employment Advisory Council 
Amicus Br. 13-15), in contexts where the expert agency 
has issued an authoritative interpretation adopting a 
burden-shifting standard (see NLRB v. Transportation 
Mgmt. Corp., 462 U.S. 393, 401-403 (1983); Gross, 557 
U.S. at 179 n.6), and to constitutional claims (see Mount 
Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 
274, 285-287 (1977); Gross, 557 U.S. at 179 n.6).13 

Creating a new, divergent standard for a subset of 
Title VII intentional discrimination claims would only 
exacerbate the purported confusion.  Under petitioner’s 
                                                       

13 For this reason and others, the Court should decline petitioner’s 
invitation to consider whether Gross should be applied to other 
statutes not before the Court. 
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theory, juries in cases alleging both substantive discrim-
ination and retaliation under Title VII would confront 
two different causation standards.  Cf. Pet. Br. 29 n.1.  
The objectives identified by petitioner would be better 
served by applying the same causation standard to 
claims arising under the same statute.  To the extent 
petitioner and its amici disagree with the policy deci-
sions reflected in the 1991 amendments to Title VII, 
their concerns should be directed at Congress, not this 
Court.  See Powerex Corp. v. Reliant Energy Servs., 
Inc., 551 U.S. 224, 237-238 (2007). 

2. Petitioner, however, contends (Br. 33-35) that its 
stated concerns are “especially acute in the retaliation 
context” because retaliation is even easier to allege and 
more difficult to disprove than substantive discrimina-
tion.  In petitioner’s view, employees will strategically 
complain of discrimination, however meritless, in order 
to shield themselves from an adverse employment ac-
tion.  Employers, in turn, will be deterred from making 
necessary employment decisions for fear of being ac-
cused of retaliation. 

That same argument was made, unsuccessfully, in 
several recent Title VII retaliation cases.  Faced with 
similar expressed concerns, the Court broadly construed 
the antiretaliation provision to extend to third parties 
(Thompson), to employees that do not speak out on their 
own initiative (Crawford), and to circumstances beyond 
employer- or workplace-related retaliatory acts (Bur-
lington Northern).14  Indeed, to the extent the Court has 
deemed it appropriate to subject retaliation claims to 
differential treatment, it has interpreted the antiretal-
                                                       

14 See Resp. Br. at 24-27, Thompson, supra; Pet. Br. at 29-31, 47 
n.16 & Reply Br. at 8-10, Burlington Northern, supra; cf. Resp. Br. 
at 33-34, Crawford, supra.   
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iation provision to provide more protection than the 
substantive antidiscrimination provisions.  See Burling-
ton Northern, 548 U.S. at 61-67 (Section 2000e-3(a) is 
not limited to the materially adverse employment ac-
tions required by Section 2000e-2(a).).  Petitioner’s ar-
guments thus provide no basis for construing Section 
2000e-2(m) to exclude retaliation claims from its terms. 

CONCLUSION 

The judgment of the court of appeal s should be affirmed. 

Respectfully submitted. 
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APPENDIX 

1.  20 U.S.C. 1681(a) provides in pertinent part: 

Sex 

(a) Prohibition against discrimination; exceptions 

No person in the United States shall, on the basis of 
sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under 
any education program or activity receiving Federal 
financial assistance  *  *  * 

*  *  *  *  * 

2.  29 U.S.C. 633a(a) provides: 

Nondiscrimination on account of age in Federal  
Government employment 

(a) Federal agencies affected 

All personnel actions affecting employees or appli-
cants for employment who are at least 40 years of age 
(except personnel actions with regard to aliens em-
ployed outside the limits of the United States) in mili-
tary departments as defined in section 102 of title 5, in 
executive agencies as defined in section 105 of title 5 
(including employees and applicants for employment 
who are paid from nonappropriated funds), in the 
United States Postal Service and the Postal Regula-
tory Commission, in those units in the government of 
the District of Columbia having positions in the com-
petitive service, and in those units of the judicial 
branch of the Federal Government having positions in 
the competitive service, in the Smithsonian Institution, 
and in the Government Printing Office, the Govern-
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ment Accountability Office, and the Library of Con-
gress shall be made free from any discrimination based 
on age. 

 

3.  42 U.S.C. 1981 provides: 

Equal rights under the law  

(a) Statement of equal rights 

All persons within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit 
of all laws and proceedings for the security of persons 
and property as is enjoyed by white citizens, and shall 
be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no other. 

(b) “Make and enforce contracts” defined 

For purposes of this section, the term “make and 
enforce contracts” includes the making, performance, 
modification, and termination of contracts, and the 
enjoyment of all benefits, privileges, terms, and condi-
tions of the contractual relationship. 

(c) Protection against impairment 

The rights protected by this section are protected 
against impairment by nongovernmental discrimina-
tion and impairment under color of State law. 
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4.  42 U.S.C. 1981a provides: 

Damages in cases of intentional discrimination in em-
ployment 

(a) Right of recovery 

(1) Civil rights  

In an action brought by a complaining party 
under section 706 or 717 of the Civil Rights Act of 
1964 [42 U.S.C. 2000e-5, 2000e-16] against a re-
spondent who engaged in unlawful intentional dis-
crimination (not an employment practice that is 
unlawful because of its disparate impact) prohibited 
under section 703, 704, or 717 of the Act [42 U.S.C. 
2000e-2, 2000e-3, 2000e-16], and provided that the 
complaining party cannot recover under section 
1981 of this title, the complaining party may recov-
er compensatory and punitive damages as allowed 
in subsection (b) of this section, in addition to any 
relief authorized by section 706(g) of the Civil 
Rights Act of 1964, from the respondent.  

(2) Disability  

In an action brought by a complaining party 
under the powers, remedies, and procedures set 
forth in section 706 or 717 of the Civil Rights Act of 
1964 [42 U.S.C. 2000e-5, 2000e-16] (as provided in 
section 107(a) of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12117(a)), and section 
794a(a)(1) of title 29, respectively) against a re-
spondent who engaged in unlawful intentional dis-
crimination (not an employment practice that is 
unlawful because of its disparate impact) under 
section 791 of title 29 and the regulations imple-
menting section 791 of title 29, or who violated the 
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requirements of section 791 of title 29 or the regu-
lations implementing section 791 of title 29 con-
cerning the provision of a reasonable accommoda-
tion, or section 102 of the Americans with Disabili-
ties Act of 1990 (42 U.S.C. 12112), or committed a 
violation of section 102(b)(5) of the Act, against an 
individual, the complaining party may recover com-
pensatory and punitive damages as allowed in sub-
section (b) of this section, in addition to any relief 
authorized by section 706(g) of the Civil Rights Act 
of 1964, from the respondent.  

(3) Reasonable accommodation and good faith effort  

In cases where a discriminatory practice in-
volves the provision of a reasonable accommodation 
pursuant to section 102(b)(5) of the Americans with 
Disabilities Act of 1990 [42 U.S.C. 12112(b)(5)] or 
regulations implementing section 791 of title 29, 
damages may not be awarded under this section 
where the covered entity demonstrates good faith 
efforts, in consultation with the person with the 
disability who has informed the covered entity that 
accommodation is needed, to identify and make a 
reasonable accommodation that would provide such 
individual with an equally effective opportunity and 
would not cause an undue hardship on the opera-
tion of the business.  

(b) Compensatory and punitive damages 

(1) Determination of punitive damages  

A complaining party may recover punitive dam-
ages under this section against a respondent (other 
than a government, government agency or political 
subdivision) if the complaining party demonstrates 
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that the respondent engaged in a discriminatory 
practice or discriminatory practices with malice or 
with reckless indifference to the federally protect-
ed rights of an aggrieved individual.  

(2) Exclusions from compensatory damages  

Compensatory damages awarded under this sec-
tion shall not include backpay, interest on backpay, 
or any other type of relief authorized under section 
706(g) of the Civil Rights Act of 1964 [42 U.S.C. 
2000e-5(g)].  

(3) Limitations  

The sum of the amount of compensatory dam-
ages awarded under this section for future pecuni-
ary losses, emotional pain, suffering, inconvenience, 
mental anguish, loss of enjoyment of life, and other 
nonpecuniary losses, and the amount of punitive 
damages awarded under this section, shall not ex-
ceed, for each complaining party— 

(A) in the case of a respondent who has more 
than 14 and fewer than 101 employees in each of 
20 or more calendar weeks in the current or 
preceding calendar year, $50,000;  

(B) in the case of a respondent who has more 
than 100 and fewer than 201 employees in each 
of 20 or more calendar weeks in the current or 
preceding calendar year, $100,000; and  

(C) in the case of a respondent who has more 
than 200 and fewer than 501 employees in each 
of 20 or more calendar weeks in the current or 
preceding calendar year, $200,000; and  
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(D) in the case of a respondent who has more 
than 500 employees in each of 20 or more cal-
endar weeks in the current or preceding calen-
dar year, $300,000.  

(4) Construction  

Nothing in this section shall be construed to 
limit the scope of, or the relief available under, sec-
tion 1981 of this title.  

(c) Jury trial 

If a complaining party seeks compensatory or puni-
tive damages under this section— 

(1) any party may demand a trial by jury; and  

(2) the court shall not inform the jury of the 
limitations described in subsection (b)(3) of this 
section.  

(d) Definitions 

As used in this section: 

(1) Complaining party  

The term “complaining party” means— 

(A) in the case of a person seeking to bring 
an action under subsection (a)(1) of this section, 
the Equal Employment Opportunity Commis-
sion, the Attorney General, or a person who may 
bring an action or proceeding under title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 2000e et 
seq.); or  

(B) in the case of a person seeking to bring 
an action under subsection (a)(2) of this section, 
the Equal Employment Opportunity Commis-
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sion, the Attorney General, a person who may 
bring an action or proceeding under section 
794a(a)(1) of title 29, or a person who may bring 
an action or proceeding under title I of the 
Americans with Disabilities Act of 1990 [42 
U.S.C. 12111 et seq.].   

(2) Discriminatory practice  

The term “discriminatory practice” means the 
discrimination described in paragraph (1), or the 
discrimination or the violation described in para-
graph (2), of subsection (a) of this section.   

 

5.  42 U.S.C. 1982 provides: 

Property rights of citizens 

All citizens of the United States shall have the same 
right, in every State and Territory, as is enjoyed by 
white citizens thereof to inherit, purchase, lease, sell, 
hold, and convey real and personal property. 

 

6.  42 U.S.C. 2000e-2 provides: 

Unlawful employment practices 

(a) Employer practices 

It shall be an unlawful employment practice for an 
employer— 

(1) to fail or refuse to hire or to discharge any 
individual, or otherwise to discriminate against any 
individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of 
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such individual’s race, color, religion, sex, or na-
tional origin; or  

(2) to limit, segregate, or classify his employees 
or applicants for employment in any way which 
would deprive or tend to deprive any individual of 
employment opportunities or otherwise adversely 
affect his status as an employee, because of such 
individual’s race, color, religion, sex, or national 
origin.   

(b) Employment agency practices 

It shall be an unlawful employment practice for an 
employment agency to fail or refuse to refer for em-
ployment, or otherwise to discriminate against, any 
individual because of his race, color, religion, sex, or 
national origin, or to classify or refer for employment 
any individual on the basis of his race, color, religion, 
sex, or national origin. 

(c) Labor organization practices 

It shall be an unlawful employment practice for a 
labor organization— 

(1) to exclude or to expel from its membership, 
or otherwise to discriminate against, any individual 
because of his race, color, religion, sex, or national 
origin;  

(2) to limit, segregate, or classify its member-
ship or applicants for membership, or to classify or 
fail or refuse to refer for employment any individu-
al, in any way which would deprive or tend to de-
prive any individual of employment opportunities, 
or would limit such employment opportunities or 
otherwise adversely affect his status as an employ-
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ee or as an applicant for employment, because of 
such individual’s race, color, religion, sex, or na-
tional origin; or  

(3) to cause or attempt to cause an employer to 
discriminate against an individual in violation of 
this section.   

(d) Training programs 

It shall be an unlawful employment practice for  
any employer, labor organization, or joint labor-
management committee controlling apprenticeship or 
other training or retraining, including on-the-job 
training programs to discriminate against any indi-
vidual because of his race, color, religion, sex, or na-
tional origin in admission to, or employment in, any 
program established to provide apprenticeship or 
other training. 

(e) Businesses or enterprises with personnel qualified 
on basis of religion, sex, or national origin; educa-
tional institutions with personnel of particular re-
ligion 

Notwithstanding any other provision of this sub-
chapter, (1) it shall not be an unlawful employment 
practice for an employer to hire and employ employ-
ees, for an employment agency to classify, or refer for 
employment any individual, for a labor organization to 
classify its membership or to classify or refer for em-
ployment any individual, or for an employer, labor 
organization, or joint labor-management committee 
controlling apprenticeship or other training or re-
training programs to admit or employ any individual in 
any such program, on the basis of his religion, sex, or 
national origin in those certain instances where reli-
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gion, sex, or national origin is a bona fide occupational 
qualification reasonably necessary to the normal oper-
ation of that particular business or enterprise, and 
(2) it shall not be an unlawful employment practice for 
a school, college, university, or other educational in-
stitution or institution of learning to hire and employ 
employees of a particular religion if such school, col-
lege, university, or other educational institution or 
institution of learning is, in whole or in substantial 
part, owned, supported, controlled, or managed by a 
particular religion or by a particular religious corpora-
tion, association, or society, or if the curriculum of 
such school, college, university, or other educational 
institution or institution of learning is directed toward 
the propagation of a particular religion. 

(f) Members of Communist Party or Communist-action 
or Communist-front organizations 

As used in this subchapter, the phrase “unlawful 
employment practice” shall not be deemed to include 
any action or measure taken by an employer, labor 
organization, joint labor-management committee, or 
employment agency with respect to an individual who 
is a member of the Communist Party of the United 
States or of any other organization required to regis-
ter as a Communist-action or Communist-front organ-
ization by final order of the Subversive Activities Con-
trol Board pursuant to the Subversive Activities Con-
trol Act of 1950 [50 U.S.C. 781 et seq.]. 

(g) National security 

Notwithstanding any other provision of this sub-
chapter, it shall not be an unlawful employment prac-
tice for an employer to fail or refuse to hire and em-
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ploy any individual for any position, for an employer to 
discharge any individual from any position, or for an 
employment agency to fail or refuse to refer any indi-
vidual for employment in any position, or for a labor 
organization to fail or refuse to refer any individual for 
employment in any position, if— 

(1) the occupancy of such position, or access to 
the premises in or upon which any part of the du-
ties of such position is performed or is to be per-
formed, is subject to any requirement imposed in 
the interest of the national security of the United 
States under any security program in effect pur-
suant to or administered under any statute of the 
United States or any Executive order of the Presi-
dent; and  

(2) such individual has not fulfilled or has ceased 
to fulfill that requirement.   

(h) Seniority or merit system; quantity or quality of 
production; ability tests; compensation based on sex 
and authorized by minimum wage provisions 

Notwithstanding any other provision of this sub-
chapter, it shall not be an unlawful employment prac-
tice for an employer to apply different standards of 
compensation, or different terms, conditions, or privi-
leges of employment pursuant to a bona fide seniority 
or merit system, or a system which measures earnings 
by quantity or quality of production or to employees 
who work in different locations, provided that such 
differences are not the result of an intention to dis-
criminate because of race, color, religion, sex, or na-
tional origin, nor shall it be an unlawful employment 
practice for an employer to give and to act upon the 
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results of any professionally developed ability test 
provided that such test, its administration or action 
upon the results is not designed, intended or used to 
discriminate because of race, color, religion, sex or 
national origin.  It shall not be an unlawful employ-
ment practice under this subchapter for any employer 
to differentiate upon the basis of sex in determining 
the amount of the wages or compensation paid or to be 
paid to employees of such employer if such differentia-
tion is authorized by the provisions of section 206(d) of 
title 29. 

(i) Businesses or enterprises extending preferential 
treatment to Indians 

Nothing contained in this subchapter shall apply to 
any business or enterprise on or near an Indian res-
ervation with respect to any publicly announced em-
ployment practice of such business or enterprise under 
which a preferential treatment is given to any individ-
ual because he is an Indian living on or near a reserva-
tion. 

(j) Preferential treatment not to be granted on account 
of existing number or percentage imbalance 

Nothing contained in this subchapter shall be in-
terpreted to require any employer, employment agen-
cy, labor organization, or joint labor-management 
committee subject to this subchapter to grant prefer-
ential treatment to any individual or to any group 
because of the race, color, religion, sex, or national 
origin of such individual or group on account of an 
imbalance which may exist with respect to the total 
number or percentage of persons of any race, color, 
religion, sex, or national origin employed by any em-
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ployer, referred or classified for employment by any 
employment agency or labor organization, admitted to 
membership or classified by any labor organization, or 
admitted to, or employed in, any apprenticeship or 
other training program, in comparison with the total 
number or percentage of persons of such race, color, 
religion, sex, or national origin in any community, 
State, section, or other area, or in the available work 
force in any community, State, section, or other area. 

(k) Burden of proof in disparate impact cases 

(1)(A) An unlawful employment practice based on 
disparate impact is established under this subchapter 
only if— 

(i) a complaining party demonstrates that a 
respondent uses a particular employment practice 
that causes a disparate impact on the basis of race, 
color, religion, sex, or national origin and the re-
spondent fails to demonstrate that the challenged 
practice is job related for the position in question 
and consistent with business necessity; or  

(ii) the complaining party makes the demon-
stration described in subparagraph (C) with re-
spect to an alternative employment practice and 
the respondent refuses to adopt such alternative 
employment practice.   

(B)(i) With respect to demonstrating that a partic-
ular employment practice causes a disparate impact as 
described in subparagraph (A)(i), the complaining 
party shall demonstrate that each particular chal-
lenged employment practice causes a disparate impact, 
except that if the complaining party can demonstrate 
to the court that the elements of a respondent’s 
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decisionmaking process are not capable of separation 
for analysis, the decisionmaking process may be ana-
lyzed as one employment practice. 

(ii) If the respondent demonstrates that a specific 
employment practice does not cause the disparate 
impact, the respondent shall not be required to 
demonstrate that such practice is required by business 
necessity. 

(C) The demonstration referred to by subpara-
graph (A)(ii) shall be in accordance with the law as it 
existed on June 4, 1989, with respect to the concept of 
“alternative employment practice”. 

(2) A demonstration that an employment practice 
is required by business necessity may not be used as a 
defense against a claim of intentional discrimination 
under this subchapter. 

(3) Notwithstanding any other provision of this 
subchapter, a rule barring the employment of an indi-
vidual who currently and knowingly uses or possesses 
a controlled substance, as defined in schedules I and II 
of section 102(6) of the Controlled Substances Act (21 
U.S.C. 802(6)), other than the use or possession of a 
drug taken under the supervision of a licensed health 
care professional, or any other use or possession au-
thorized by the Controlled Substances Act [21 U.S.C. 
801 et seq.] or any other provision of Federal law, shall 
be considered an unlawful employment practice under 
this subchapter only if such rule is adopted or applied 
with an intent to discriminate because of race, color, 
religion, sex, or national origin. 
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(l) Prohibition of discriminatory use of test scores 

It shall be an unlawful employment practice for a 
respondent, in connection with the selection or referral 
of applicants or candidates for employment or promo-
tion, to adjust the scores of, use different cutoff scores 
for, or otherwise alter the results of, employment 
related tests on the basis of race, color, religion, sex, 
or national origin. 

(m) Impermissible consideration of race, color, religion, 
sex, or national origin in employment practices  

Except as otherwise provided in this subchapter, an 
unlawful employment practice is established when the 
complaining party demonstrates that race, color, reli-
gion, sex, or national origin was a motivating factor for 
any employment practice, even though other factors 
also motivated the practice. 

(n) Resolution of challenges to employment practices 
implementing litigated or consent judgments or 
orders 

(1)(A) Notwithstanding any other provision of law, 
and except as provided in paragraph (2), an employ-
ment practice that implements and is within the scope 
of a litigated or consent judgment or order that re-
solves a claim of employment discrimination under the 
Constitution or Federal civil rights laws may not be 
challenged under the circumstances described in sub-
paragraph (B). 

(B) A practice described in subparagraph (A) may 
not be challenged in a claim under the Constitution or 
Federal civil rights laws— 
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(i) by a person who, prior to the entry of the 
judgment or order described in subparagraph (A), 
had— 

(I) actual notice of the proposed judgment 
or order sufficient to apprise such person that 
such judgment or order might adversely affect 
the interests and legal rights of such person and 
that an opportunity was available to present 
objections to such judgment or order by a fu-
ture date certain; and  

(II) a reasonable opportunity to present 
objections to such judgment or order; or  

(ii) by a person whose interests were adequately 
represented by another person who had previously 
challenged the judgment or order on the same legal 
grounds and with a similar factual situation, unless 
there has been an intervening change in law or fact.  

(2) Nothing in this subsection shall be construed 
to— 

(A) alter the standards for intervention under 
rule 24 of the Federal Rules of Civil Procedure or 
apply to the rights of parties who have successfully 
intervened pursuant to such rule in the proceeding 
in which the parties intervened;  

(B) apply to the rights of parties to the action in 
which a litigated or consent judgment or order was 
entered, or of members of a class represented or 
sought to be represented in such action, or of 
members of a group on whose behalf relief was 
sought in such action by the Federal Government;  
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(C) prevent challenges to a litigated or consent 
judgment or order on the ground that such judg-
ment or order was obtained through collusion or 
fraud, or is transparently invalid or was entered by 
a court lacking subject matter jurisdiction; or  

(D) authorize or permit the denial to any person 
of the due process of law required by the Constitu-
tion. 

(3) Any action not precluded under this subsection 
that challenges an employment consent judgment or 
order described in paragraph (1) shall be brought in 
the court, and if possible before the judge, that en-
tered such judgment or order.  Nothing in this sub-
section shall preclude a transfer of such action pursu-
ant to section 1404 of title 28. 

 

7.  42 U.S.C. 2000e-3 provides: 

Other unlawful employment practices  

(a) Discrimination for making charges, testifying, 
assisting, or participating in enforcement proceed-
ings 

It shall be an unlawful employment practice for an 
employer to discriminate against any of his employees 
or applicants for employment, for an employment 
agency, or joint labor-management committee control-
ling apprenticeship or other training or retraining, 
including on-the-job training programs, to discrimi-
nate against any individual, or for a labor organization 
to discriminate against any member thereof or appli-
cant for membership, because he has opposed any 
practice made an unlawful employment practice by this 
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subchapter, or because he has made a charge, testified, 
assisted, or participated in any manner in an investi-
gation, proceeding, or hearing under this subchapter. 

(b) Printing or publication of notices or advertisements 
indicating prohibited preference, limitation, speci-
fication, or discrimination; occupational qualifica-
tion exception. 

It shall be an unlawful employment practice for an 
employer, labor organization, employment agency, or 
joint labor-management committee controlling ap-
prenticeship or other training or retraining, including 
on-the-job training programs, to print or publish or 
cause to be printed or published any notice or adver-
tisement relating to employment by such an employer 
or membership in or any classification or referral for 
employment by such a labor organization, or relating 
to any classification or referral for employment by 
such an employment agency, or relating to admission 
to, or employment in, any program established to 
provide apprenticeship or other training by such a 
joint labor-management committee, indicating any 
preference, limitation, specification, or discrimination, 
based on race, color, religion, sex, or national origin, 
except that such a notice or advertisement may indi-
cate a preference, limitation, specification, or discrim-
ination based on religion, sex, or national origin when 
religion, sex, or national origin is a bona fide occupa-
tional qualification for employment. 

 

 

 



19a 

8.  42 U.S.C. 2000e-5 (2006 & Supp. V 2011) provides: 

Enforcement provisions 

(a) Power of Commission to prevent unlawful employ-
ment practices 

The Commission is empowered, as hereinafter pro-
vided, to prevent any person from engaging in any 
unlawful employment practice as set forth in section 
2000e-2 or 2000e-3 of this title. 

(b) Charges by persons aggrieved or member of Com-
mission of unlawful employment practices by em-
ployers, etc.; filing; allegations; notice to respond-
ent; contents of notice; investigation by Commis-
sion; contents of charges; prohibition on disclosure 
of charges; determination of reasonable cause; 
conference, conciliation, and persuasion for elimi-
nation of unlawful practices; prohibition on dis-
closure of informal endeavors to end unlawful 
practices; use of evidence in subsequent proceed-
ings; penalties for disclosure of information; time 
for determination of reasonable cause 

Whenever a charge is filed by or on behalf of a per-
son claiming to be aggrieved, or by a member of the 
Commission, alleging that an employer, employment 
agency, labor organization, or joint labor-management 
committee controlling apprenticeship or other training 
or retraining, including on-the-job training programs, 
has engaged in an unlawful employment practice, the 
Commission shall serve a notice of the charge (includ-
ing the date, place and circumstances of the alleged 
unlawful employment practice) on such employer, em-
ployment agency, labor organization, or joint labor-
management committee (hereinafter referred to as the 
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“respondent”) within ten days, and shall make an in-
vestigation thereof.  Charges shall be in writing un-
der oath or affirmation and shall contain such infor-
mation and be in such form as the Commission re-
quires.  Charges shall not be made public by the 
Commission.  If the Commission determines after 
such investigation that there is not reasonable cause to 
believe that the charge is true, it shall dismiss the 
charge and promptly notify the person claiming to be 
aggrieved and the respondent of its action.  In de-
termining whether reasonable cause exists, the Com-
mission shall accord substantial weight to final find-
ings and orders made by State or local authorities in 
proceedings commenced under State or local law pur-
suant to the requirements of subsections (c) and (d) of 
this section.  If the Commission determines after 
such investigation that there is reasonable cause to 
believe that the charge is true, the Commission shall 
endeavor to eliminate any such alleged unlawful em-
ployment practice by informal methods of conference, 
conciliation, and persuasion.  Nothing said or done 
during and as a part of such informal endeavors may 
be made public by the Commission, its officers or em-
ployees, or used as evidence in a subsequent proceed-
ing without the written consent of the persons con-
cerned.  Any person who makes public information in 
violation of this subsection shall be fined not more than 
$1,000 or imprisoned for not more than one year, or 
both.  The Commission shall make its determination 
on reasonable cause as promptly as possible and, so far 
as practicable, not later than one hundred and twenty 
days from the filing of the charge or, where applicable 
under subsection (c) or (d) of this section, from the 



21a 

date upon which the Commission is authorized to take 
action with respect to the charge. 

(c) State or local enforcement proceedings; notification 
of State or local authority; time for filing charges 
with Commission; commencement of proceedings 

In the case of an alleged unlawful employment 
practice occurring in a State, or political subdivision of 
a State, which has a State or local law prohibiting the 
unlawful employment practice alleged and establishing 
or authorizing a State or local authority to grant or 
seek relief from such practice or to institute criminal 
proceedings with respect thereto upon receiving notice 
thereof, no charge may be filed under subsection (a)1 
of this section by the person aggrieved before the 
expiration of sixty days after proceedings have been 
commenced under the State or local law, unless such 
proceedings have been earlier terminated, provided 
that such sixty-day period shall be extended to one 
hundred and twenty days during the first year after 
the effective date of such State or local law.  If any 
requirement for the commencement of such proceed-
ings is imposed by a State or local authority other than 
a requirement of the filing of a written and signed 
statement of the facts upon which the proceeding is 
based, the proceeding shall be deemed to have been 
commenced for the purposes of this subsection at the 
time such statement is sent by registered mail to the 
appropriate State or local authority. 

 

                                                  
1 So in original.  Probably should be subsection “(b)”. 
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(d) State or local enforcement proceedings; notification 
of State or local authority; time for action on 
charges by Commission 

In the case of any charge filed by a member of the 
Commission alleging an unlawful employment practice 
occurring in a State or political subdivision of a State 
which has a State or local law prohibiting the practice 
alleged and establishing or authorizing a State or local 
authority to grant or seek relief from such practice or 
to institute criminal proceedings with respect thereto 
upon receiving notice thereof, the Commission shall, 
before taking any action with respect to such charge, 
notify the appropriate State or local officials and, upon 
request, afford them a reasonable time, but not less 
than sixty days (provided that such sixty-day period 
shall be extended to one hundred and twenty days 
during the first year after the effective day of such 
State or local law), unless a shorter period is request-
ed, to act under such State or local law to remedy the 
practice alleged. 

(e) Time for filing charges; time for service of notice of 
charge on respondent; filing of charge by Commis-
sion with State or local agency; seniority system 

(1) A charge under this section shall be filed within 
one hundred and eighty days after the alleged unlawful 
employment practice occurred and notice of the charge 
(including the date, place and circumstances of the 
alleged unlawful employment practice) shall be served 
upon the person against whom such charge is made 
within ten days thereafter, except that in a case of an 
unlawful employment practice with respect to which 
the person aggrieved has initially instituted proceed-
ings with a State or local agency with authority to 
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grant or seek relief from such practice or to institute 
criminal proceedings with respect thereto upon re-
ceiving notice thereof, such charge shall be filed by or 
on behalf of the person aggrieved within three hun-
dred days after the alleged unlawful employment 
practice occurred, or within thirty days after receiving 
notice that the State or local agency has terminated 
the proceedings under the State or local law, whichev-
er is earlier, and a copy of such charge shall be filed by 
the Commission with the State or local agency. 

(2) For purposes of this section, an unlawful em-
ployment practice occurs, with respect to a seniority 
system that has been adopted for an intentionally 
discriminatory purpose in violation of this subchapter 
(whether or not that discriminatory purpose is appar-
ent on the face of the seniority provision), when the 
seniority system is adopted, when an individual be-
comes subject to the seniority system, or when a per-
son aggrieved is injured by the application of the sen-
iority system or provision of the system. 

(3)(A) For purposes of this section, an unlawful 
employment practice occurs, with respect to discrimi-
nation in compensation in violation of this subchapter, 
when a discriminatory compensation decision or other 
practice is adopted, when an individual becomes sub-
ject to a discriminatory compensation decision or other 
practice, or when an individual is affected by applica-
tion of a discriminatory compensation decision or other 
practice, including each time wages, benefits, or other 
compensation is paid, resulting in whole or in part 
from such a decision or other practice. 

(B) In addition to any relief authorized by section 
1981a of this title, liability may accrue and an ag-



24a 

grieved person may obtain relief as provided in sub-
section (g)(1), including recovery of back pay for up to 
two years preceding the filing of the charge, where the 
unlawful employment practices that have occurred 
during the charge filing period are similar or related to 
unlawful employment practices with regard to dis-
crimination in compensation that occurred outside the 
time for filing a charge. 

(f) Civil action by Commission, Attorney General, or 
person aggrieved; preconditions; procedure; ap-
pointment of attorney; payment of fees, costs, or 
security; intervention; stay of Federal proceedings; 
action for appropriate temporary or preliminary re-
lief pending final disposition of charge; jurisdiction 
and venue of United States courts; designation of 
judge to hear and determine case; assignment of 
case for hearing; expedition of case; appointment of 
master 

(1) If within thirty days after a charge is filed with 
the Commission or within thirty days after expiration 
of any period of reference under subsection (c) or (d) of 
this section, the Commission has been unable to secure 
from the respondent a conciliation agreement accepta-
ble to the Commission, the Commission may bring a 
civil action against any respondent not a government, 
governmental agency, or political subdivision named in 
the charge.  In the case of a respondent which is a 
government, governmental agency, or political subdi-
vision, if the Commission has been unable to secure 
from the respondent a conciliation agreement accepta-
ble to the Commission, the Commission shall take no 
further action and shall refer the case to the Attorney 
General who may bring a civil action against such 
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respondent in the appropriate United States district 
court.  The person or persons aggrieved shall have 
the right to intervene in a civil action brought by the 
Commission or the Attorney General in a case involv-
ing a government, governmental agency, or political 
subdivision.  If a charge filed with the Commission 
pursuant to subsection (b) of this section, is dismissed 
by the Commission, or if within one hundred and 
eighty days from the filing of such charge or the expi-
ration of any period of reference under subsection (c) 
or (d) of this section, whichever is later, the Commis-
sion has not filed a civil action under this section or the 
Attorney General has not filed a civil action in a case 
involving a government, governmental agency, or 
political subdivision, or the Commission has not en-
tered into a conciliation agreement to which the person 
aggrieved is a party, the Commission, or the Attorney 
General in a case involving a government, governmen-
tal agency, or political subdivision, shall so notify the 
person aggrieved and within ninety days after the 
giving of such notice a civil action may be brought 
against the respondent named in the charge (A) by the 
person claiming to be aggrieved or (B) if such charge 
was filed by a member of the Commission, by any 
person whom the charge alleges was aggrieved by the 
alleged unlawful employment practice.  Upon appli-
cation by the complainant and in such circumstances as 
the court may deem just, the court may appoint an 
attorney for such complainant and may authorize the 
commencement of the action without the payment of 
fees, costs, or security.  Upon timely application, the 
court may, in its discretion, permit the Commission, or 
the Attorney General in a case involving a government, 
governmental agency, or political subdivision, to in-
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tervene in such civil action upon certification that the 
case is of general public importance.  Upon request, 
the court may, in its discretion, stay further proceed-
ings for not more than sixty days pending the termina-
tion of State or local proceedings described in subsec-
tion (c) or (d) of this section or further efforts of the 
Commission to obtain voluntary compliance. 

(2) Whenever a charge is filed with the Commission 
and the Commission concludes on the basis of a pre-
liminary investigation that prompt judicial action is 
necessary to carry out the purposes of this Act, the 
Commission, or the Attorney General in a case involv-
ing a government, governmental agency, or political 
subdivision, may bring an action for appropriate tem-
porary or preliminary relief pending final disposition 
of such charge.  Any temporary restraining order or 
other order granting preliminary or temporary relief 
shall be issued in accordance with rule 65 of the Fed-
eral Rules of Civil Procedure.  It shall be the duty of 
a court having jurisdiction over proceedings under this 
section to assign cases for hearing at the earliest prac-
ticable date and to cause such cases to be in every way 
expedited. 

(3) Each United States district court and each 
United States court of a place subject to the jurisdic-
tion of the United States shall have jurisdiction of 
actions brought under this subchapter.  Such an ac-
tion may be brought in any judicial district in the State 
in which the unlawful employment practice is alleged 
to have been committed, in the judicial district in 
which the employment records relevant to such prac-
tice are maintained and administered, or in the judicial 
district in which the aggrieved person would have 
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worked but for the alleged unlawful employment prac-
tice, but if the respondent is not found within any such 
district, such an action may be brought within the 
judicial district in which the respondent has his prin-
cipal office.  For purposes of sections 1404 and 1406 
of title 28, the judicial district in which the respondent 
has his principal office shall in all cases be considered 
a district in which the action might have been brought. 

(4) It shall be the duty of the chief judge of the dis-
trict (or in his absence, the acting chief judge) in which 
the case is pending immediately to designate a judge in 
such district to hear and determine the case.  In the 
event that no judge in the district is available to hear 
and determine the case, the chief judge of the district, 
or the acting chief judge, as the case may be, shall 
certify this fact to the chief judge of the circuit (or in 
his absence, the acting chief judge) who shall then 
designate a district or circuit judge of the circuit to 
hear and determine the case. 

(5) It shall be the duty of the judge designated 
pursuant to this subsection to assign the case for 
hearing at the earliest practicable date and to cause 
the case to be in every way expedited.  If such judge 
has not scheduled the case for trial within one hundred 
and twenty days after issue has been joined, that judge 
may appoint a master pursuant to rule 53 of the Fed-
eral Rules of Civil Procedure. 

(g) Injunctions; appropriate affirmative action; equita-
ble relief; accrual of back pay; reduction of back 
pay; limitations on judicial orders 

(1) If the court finds that the respondent has in-
tentionally engaged in or is intentionally engaging in 
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an unlawful employment practice charged in the com-
plaint, the court may enjoin the respondent from en-
gaging in such unlawful employment practice, and 
order such affirmative action as may be appropriate, 
which may include, but is not limited to, reinstatement 
or hiring of employees, with or without back pay 
(payable by the employer, employment agency, or 
labor organization, as the case may be, responsible for 
the unlawful employment practice), or any other equi-
table relief as the court deems appropriate.  Back pay 
liability shall not accrue from a date more than two 
years prior to the filing of a charge with the Commis-
sion.  Interim earnings or amounts earnable with 
reasonable diligence by the person or persons dis-
criminated against shall operate to reduce the back 
pay otherwise allowable. 

(2)(A) No order of the court shall require the ad-
mission or reinstatement of an individual as a member 
of a union, or the hiring, reinstatement, or promotion 
of an individual as an employee, or the payment to him 
of any back pay, if such individual was refused admis-
sion, suspended, or expelled, or was refused employ-
ment or advancement or was suspended or discharged 
for any reason other than discrimination on account of 
race, color, religion, sex, or national origin or in viola-
tion of section 2000e-3(a) of this title. 

(B) On a claim in which an individual proves a vio-
lation under section 2000e-2(m) of this title and a re-
spondent demonstrates that the respondent would 
have taken the same action in the absence of the im-
permissible motivating factor, the court— 

(i) may grant declaratory relief, injunctive re-
lief (except as provided in clause (ii)), and attor-
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ney’s fees and costs demonstrated to be directly 
attributable only to the pursuit of a claim under 
section 2000e-2(m) of this title; and  

(ii) shall not award damages or issue an order 
requiring any admission, reinstatement, hiring, 
promotion, or payment, described in subparagraph 
(A).  

(h) Provisions of chapter 6 of title 29 not applicable to 
civil actions for prevention of unlawful practices 

The provisions of chapter 6 of title 29 shall not ap-
ply with respect to civil actions brought under this 
section. 

(i) Proceedings by Commission to compel compliance 
with judicial orders 

In any case in which an employer, employment 
agency, or labor organization fails to comply with an 
order of a court issued in a civil action brought under 
this section, the Commission may commence proceed-
ings to compel compliance with such order. 

(j) Appeals 

Any civil action brought under this section and any 
proceedings brought under subsection (i) of this sec-
tion shall be subject to appeal as provided in sections 
1291 and 1292, title 28. 

(k) Attorney’s fee; liability of Commission and United 
States for costs 

In any action or proceeding under this subchapter 
the court, in its discretion, may allow the prevailing 
party, other than the Commission or the United 
States, a reasonable attorney’s fee (including expert 
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fees) as part of the costs, and the Commission and the 
United States shall be liable for costs the same as a 
private person. 

 

9.  42 U.S.C. 2000e-16 provides in pertinent part: 

Employment by Federal Government  

(a) Discriminatory practices prohibited; employees or 
applicants for employment subject to coverage 

All personnel actions affecting employees or appli-
cants for employment (except with regard to aliens 
employed outside the limits of the United States) in 
military departments as defined in section 102 of title 
5, in executive agencies as defined in section 105 of 
title 5 (including employees and applicants for em-
ployment who are paid from nonappropriated funds), 
in the United States Postal Service and the Postal 
Regulatory Commission, in those units of the Govern-
ment of the District of Columbia having positions in 
the competitive service, and in those units of the judi-
cial branch of the Federal Government having posi-
tions in the competitive service, in the Smithsonian 
Institution, and in the Government Printing Office, the 
Government Accountability Office, and the Library of 
Congress shall be made free from any discrimination 
based on race, color, religion, sex, or national origin. 

*  *  *  *  * 

(d) Section 2000e-5(f) through (k) of this title applica-
ble to civil actions 

The provisions of section 2000e-5(f) through (k) of 
this title, as applicable, shall govern civil actions 
brought hereunder, and the same interest to compen-
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sate for delay in payment shall be available as in cases 
involving nonpublic parties..1 

*  *  *  *  * 

                                                  
1 So in original. 


