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I. Introduction & Executive Summary

In 2012, the International Competition Network (ICN) launched the Investigative Process
Project (the “Project”), with the mandate to increase understanding among ICN members of how
different investigative processes and practices can contribute to enhancing the effectiveness of
agencies’ decision-making and ensuring effective protection of procedural rights. A major area of
the Project’s focus is the extent to which antitrust and competition law enforcement agencies’
policies and procedures are transparent and protect due process during investigations and other
administrative proceedings. The Project is chaired jointly by the U.S. Federal Trade Commission
and the Directorate-General for Competition of the European Commission. The Project's published
mandate states that "[b]ased on this work and building on the work of the ICN and other relevant
work product, members may find it useful to develop ICN guidance of recommendations"
concerning matters such as due process and transparency.

To aid the discussion and support the work on the Project, three ICN NGAs (two of whom are
former heads of ICN member agencies) undertook a survey of private practitioners on transparency
and due process procedures used in competition or antitrust investigations and other
administrative proceedings. The purpose of this survey was to elicit feedback on actual
experiences with transparency and due process from prior investigations and proceedings before
competition and antitrust enforcement agencies.

The survey was conducted between February 19, 2013 and March 18, 2013. It was broadly
distributed through various networks of potentially interested parties, including competition law
and antitrust practitioners in many different countries. Notice of the survey was also published in
third-party publications, such as the Global Competition Review. Survey respondents were invited
to submit their responses through a confidential, on-line interface. The survey produced 92
individual responses. These responses concerned the transparency and related due process
practices at 37 different agencies (35 of which are ICN member agencies) representing 35
jurisdictions located across North and South America, Asia, Africa, Europe, and Australia. A full list
of the agencies included in the survey’s responses is provided in the appendix.

We were pleased at the broad response to the survey. However, in undertaking the survey, we
became aware of a strong sensitivity to discuss issues concerning transparency and due process
during competition law proceedings felt by some practitioners. It is clear that anonymity was
important to those who took part in the survey. Therefore, this report, as well as the information
contained in the appendix, has been produced with the aim of summarizing the survey’s results,
while maintaining the anonymity of the survey’s individual respondents.

Below is a summary of the key takeaways from the survey’s results, followed by more detailed
analysis. In addition, there is an appendix (pg. 21) which lists each of the questions and provides
more granular data and information on the responses. We would encourage the reader to review
the questions and written responses in the appendix as those questions give the reader a sense of
the practitioners’ views in their own words.
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Key Takeaways:

 The aggregate survey results reflect recent experiences from a robust sample size covering

a diverse number of jurisdictions from both the perspectives of cartel and non-cartel

proceedings. The responses reflect predominantly the experiences of targets of an agency

investigation. Most of the responses concerned recent matters before antitrust or

competition agencies.

 It appears that it is largely an agreed best practice for agencies to refrain from public

statements at the initial stages of an investigation, even though not every agency on every

occasion adheres to this best practice. Practitioners ask that written complaints or

preliminary statements be as detailed as possible as to legal and factual grounds for the

alleged infringement. They also would like to see opportunities given to respond at the

initial complaint stage both through meetings and written submissions, but that more time

is often needed to compile quality responses.

 While the responses indicate that the procedural practice of having meetings during the

course of an investigation is largely followed, concerns were still expressed as to whether

the meetings that were held were of substantive value.

 It appears from the survey responses that, in most cases, a theory of economic harm is not

presented to the parties during the investigation stage, and when it is, it is not presented

with adequate supporting data and materials to make the disclosure useful, i.e., failure to

provide sufficient data and information to allow the parties to test the agency’s theory of

economic harm. Also, the survey suggests that agencies fail to keep parties sufficiently

informed on the occasions when theories of harm change.

 The survey identified a clear need that agencies generally need to do a better job of keeping

the party under investigation informed and updated as to the timing the investigation.

 The responses suggest that parties are fairly routinely informed by the agency when an

investigation is closed with no finding of an infringement, although in some cases such

disclosure is not timely. When an agency makes a public statement concerning a case

closure, rarely is that statement subject to review by the parties prior to publication.

 Agencies appear to be willing to negotiate the time allowed for responding to the

compulsory process as well as the scope of requests, although a substantial minority

disagreed. While in most cases counsel is permitted to be present at a premise search or

witness interview, the survey indicates that in over half the matters sampled, witness

interview transcripts were not made available during the investigation.
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 Access to the file procedures appear to be inconsistently applied across the agencies

surveyed, and even when granted, there are exceptions to the information provided and

access may not come until after the agency issues formal charges. Concerns were

expressed that waiting to grant access to the file until after the agency issues formal

charges, or the use of confidentiality designations to withhold materials from the file,

impairs the utility of the review and impedes the right to effective defense during an

investigation.

 Agency practices vary as to the extent to which parties can meet with agency decision

makers prior to draft charges being approved. The development of a uniform best practice

in this area would be useful. Once the statement is final, there generally seemed to be

opportunities to engage with the agency through written responses or meetings. However,

this practice is not universal and the quality of the engagement when it does occur seems to

vary.

 The responses indicate that internal review mechanisms or advisory committees are not

used by a majority of agencies in antitrust or competition law investigations. The

development of uniform best practices regarding the use of such procedures (preferably

with a meaningful opportunity for parties to present their views) would be useful. On the

other hand, consensus settlement procedures appear to be more widely used, and the use

of such procedures most often does not require a party to admit to any fact or accept any

legal theory.

 It appears from the survey responses that agencies most often allow parties to both meet

with decision makers and submit written submissions prior to making a final decision.

However, the survey also suggests that that perceived procedural shortfalls, such as the

inability to cross-examine adverse witnesses during the investigation, limit the utility of

written or oral opportunities to respond, even when such opportunities exist. Questions

also remain as to whether applicable rules of procedure and evidence are evenly applied in

hearings before agency decision makers.

 In most instances, parties do not have an opportunity to comment on an agency’s final

decision or penalty calculation before it is finalized.

 From the perspective of the party submitting information to an agency, the agencies appear

to be doing a very good job at protecting confidential information from third parties or

public access. On the other hand, a number of responses expressed concerns on whether

an agency’s review of claimed confidentiality designations was meaningful as an overly

expansive grant of confidentiality impedes the effectiveness of defense. Further

consideration of ways to protect confidentiality, while still ensuring a party’s right to
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present an effective, informed defense, would therefore appear appropriate. In most

investigations, the attorney-client privilege is observed, although its scope is narrower in

some jurisdictions compared to others.

II. Analysis

A. Preliminary Questions: Q1–Q4

The preliminary questions were intended to get a sense of the range of perspectives that were
being captured by the survey. As noted above, the survey generated 92 responses. Those
responses came in relationship to more than 35 different jurisdictions around the world. The
responses were split 60% non-cartel to 40% cartel related proceedings and nearly 80% were from
the perspective of a target of an investigation. The remaining 20% of the respondents were split
evenly between either being complainants or third-parties to a proceeding. Only three
respondents were leniency applicants. Finally, 90% of the experiences shared were investigative
proceedings within the past six years, two-thirds of those being from the last three years.

Takeaway: The aggregate survey results reflect recent experiences from a robust sample size
covering a diverse number of jurisdictions from both the perspectives of cartel and non-cartel
proceedings. The responses predominantly reflect the experiences of targets of an agency
investigation. Most of the responses concerned recent matters before antitrust or competition
agencies.

B. Opening Investigation: Q5 – Q11

These questions were intended to get a sense of a how investigations unfold at conception.
Nearly 40% of respondents indicated that their proceeding was made public. In an attempt to drill
down into what constituted public disclosure, many responses clearly indicated that, in most cases,
a degree of care and caution was taken by agencies not to convey judgment or comment on the
merits of any complaint in such statements. However, several other responses indicated that
official statements or statements made by leading members of the agency often did contain subtle
(or at other times not so subtle) initial views. Some answers also suggested agencies had problems
with leaks.

Nearly two-thirds of those who answered question 7 indicated that a written complaint or
preliminary statement of possible charges was made available to the target. However, in those
cases where such a complaint was shared, a wide range of answers came back as to whether such
statements were meaningful. In many cases, the preliminary statements lacked detail as to the
factual and legal grounds surrounding the alleged violation. In other cases, practitioners seemed to
think the agency statements were written with the intent to seek a settlement. Below are a few
select responses, more responses to this question can be found in the appendix.
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 “Merger was blocked, no explanation.”

 “Simply a summary of allegation and applicable provision.”

 “Offer to settle in a letter that came just before the referral. It was not clear how the
respondent was alleged to have engaged in collusion.”

 “Preliminary investigation lasted over 3 years, several agency requests for information
answer, but no access to complaint.”

 “Yes, a detailed account of the facts and allegations.”

 “To the agency's credit, it prevailed upon the complainants to permit the disclosure of
the complaints, including portions thereof designated confidential to outside counsel for
the target.”

 “Yes, although the description of the complaint was very vague, poorly drafted and
failed to make reference to the time period of the alleged infringement.”

 “Yes, but on a very high level; primarily aimed at facilitating discussions aimed at a
settlement.”

When asked if there was a meaningful and timely opportunity to respond to a written
complaint or preliminary statement of possible charges, the most common answer was concern
over the time given to respond, even as extensions were often readily granted. Practitioners
seemed to universally desire more time to draft a response, particularly for foreign firms. There
were also numerous answers indicating that responses to initial complaints could not be generated
because too little information had been provided to make an intelligent response or that the
process in a jurisdiction invited a response at a later time in the investigative process.

Below are a few select responses, more responses to this question can be found in the
appendix.

 “Yes. We were able to provide information and comments to support our position.”

 “Yes. Although the deadline set to respond was quite tight for a foreign party, the
agency is willing to negotiate the deadline responding to its requests. Further, the party
may submit any supplemental arguments and evidence during the investigation.”

 “Time to respond to a RFI is usually quite short (10 business days) but usually the agency
grants extensions.”



7

 “Yes - but aim was not so much entering into a discussion of the merits or structuring
further investigation but to facilitate settlement talks.”

 “No - only at the end of the investigation.”

 “Ultimately, but not at the outset.”

 “No. The parties may ask for a hearing only after the notice and generally not earlier
than a month (even if in some cases urgent procedures may be allowed).”

Finally, practitioners place a premium on engagement with the agency throughout the course
of the investigation; therefore, it stood out that nearly 20% of the survey respondents believed that
they were unable to meet at an early stage with an agency following a written complaint or notice
of investigation.

Takeaway: It appears that it is largely an agreed best practice for agencies to refrain from
public statements at the initial stages of an investigation, even though not every agency on every
occasion adheres to this best practice. Practitioners ask that written complaints or preliminary
statements be as detailed as possible as to legal and factual grounds for the alleged infringement.
They also would like to see opportunities given to respond at the initial complaint stage both
through meetings and written submissions, but that more time is often needed to compile quality
responses.

C. During the Course of the Investigation: Q12 –Q25

This part of the survey concerned (i) meetings held during the course of the investigation, (ii)
the potential disclosure of the agency’s economic theory of harm, (iii) agency staff keeping parties
updated on the timing of the investigation, and (iv) the agency’s procedure concerning closure of
an investigation without taking action. The survey results of these subjects are summarized below.

1. Meetings Held During the Course of the Investigation (Survey Questions 12-15)
Nearly 60% of the survey respondents said that there were regular meetings with agency staff

during the course of the investigation. The responses indicate that the purpose of these meetings
was largely to enable the parties to respond to the agency’s concerns and present supporting
evidence and arguments, and/or for the agency to update the parties on its concerns and the
evidence and economic theories giving rise to the concerns.

However, while a majority of respondents indicated that there were opportunities to meet with
agency staff during the course of the investigation, concerns were expressed about the quality or
usefulness of such meetings. A majority of respondents (55%) responded that while meetings may
have been timely, they offered little in the way of substance, or that the meetings were neither
timely nor meaningful. In contrast, 33% of survey respondents said that meetings were both timely
and meaningful. Such concerns were further expressed in narrative responses provided by survey
respondents. Although written responses are detailed in the appendix, representative examples of
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responses reflecting both positive and negative experiences concerning agency meetings during the
course of the investigation are presented below.

 “Opportunity to make further submissions without being meaningfully informed about the

legal and economic theories”

 “The Agency gave an opportunity for a hearing to better understand the grounds / reasons

for the complaint.”

 “There was one meeting about the procedural setting but did not produce any result, other

than to show the total ignorance of the authority's personnel.”

 “Meetings were occasional telephone calls of very limited value - total lack of discussion

with case handlers.”

 “The Case Handlers are reluctant to organize meetings during the course of cartel

investigations, but the hierarchy may more open to dialogue. Discussions are mainly useful

to obtain a commitment decision.”

 “Opportunity to respond to the case team's questions and, but more informally, to have a

high level dialogue on the whole file.”

 “The meetings served very little purpose. They were designed by the agency to try and

press for a settlement but did so presenting very limited material and the agency was not

willing to engage in debate on substantive issues.”

 “The only purpose served by the meetings was to allow the agency to say it met with us.”

Takeaway: While the responses indicate that the procedural practice of having meetings
during the course of an investigation is largely followed, concerns were still expressed as to
whether the meetings that were held were of substantive value.

2. Potential Disclosure of the Agency’s Economic Theory of Harm (Survey Questions 16-19)
Question 16 asked if a theory of economic harm was disclosed to the parties during the course

of the investigation, together with written reports, data and methodology. Of the respondents that
answered this question, approximately 68% answered “no.”When an economic theory of harm was
disclosed, written responses to Question 17 predominantly indicated that the disclosure was not
timely or meaningful. Some respondents commented that there was no disclosure of economic
harm, the agency staff had already made up its mind, economic harm was assumed, or there was
an absence of written materials of evidence to support an economic theory of harm. These written
responses are detailed in the appendix, although one of the more expansive comments on this
point was the following:
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“The theory of harm, which often changed, was disclosed to us
only in vague terms, with no disclosure of underlying facts and
methodology. The complainants prepared or had prepared on their
behalf and then submitted to the agency a study purporting to
explain and quantify ‘consumer harm’ allegedly caused by [the]
conduct. Although the study was never disclosed to us, and we had
no opportunity to review and respond to the underlying methodology
and calculations, agency personnel nevertheless referred to the study
in public as indicative of harm requiring agency intervention.”

Conversely, some respondents complimented practices at some agencies concerning the
disclosure of a theory of economic harm and the materials and data supporting the theory. Among
the agencies cited favorably were the UK’s Office of Fair Trading and Competition Commission and
the Singapore Competition Commission.

Question 18 asked if the agency changed or adjusted its theory of harm during the
investigation. Almost three-quarters of the responses to this question were negative. Question 19
asked that if the agency had changed or adjusted its theory of harm during the investigation, did it
update the parties in a timely and meaningful manner? Given that most of the responses to
Question 18 were “no”, for most respondents Question 19 was inapplicable, although the survey
results suggest that when an agency did adjust or change its theory of economic harm, it was twice
as likely that the parties would not be informed.

Takeaway: If appears from the survey responses that, in most cases, a theory of economic
harm is not presented to the parties during the investigation stage, and when it is, it is not
presented with adequate supporting data and materials to make the disclosure useful, i.e., failure
to provide sufficient data and information to allow the parties to test the agency’s theory of
economic harm. Also, the survey suggests that agencies fail to keep parties sufficiently informed
on the occasions when theories of harm change.

3. Agency Staff Keeping Parties Updated on the Timing of the Investigation (Question 20)

Question 20 asked if the agency staff kept the parties regularly informed of the expected timing
of the investigation. Of the respondents that answered this question, approximately two-thirds
responded negatively. This suggests that, in a majority of cases, agency staff fails to keep the
parties regularly informed of the expected timing of the investigation. These data results were
reflected in some of the written responses submitted in response to Question 25, which are
detailed in the appendix.

Takeaway: The responses identified a clear need that, in general, agencies need to do a better
job of keeping the party under investigation informed and updated as to the timing the
investigation.

4. The Agency’s Procedure concerning Closure of an Investigation Without Taking Action
(Questions 21-24)
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Questions 21-24 asked about an agency’s closure of an investigation without its taking
enforcement action, with a specific focus on communicating the closure to the parties to the
investigation. When the agency did close the investigation without taking enforcement action, the
overwhelming majority of responses (over 80%) said that this action was communicated to the
parties, although a lesser percentage (approximately 68%) said the communication was timely.
Some written responses provided in response to Question 25, detailed in the appendix, express
concern over a lack of timely communication to the parties when an agency closes an investigation.

Responses were almost evenly split on whether, in addition to informing the parties, the agency
made a public statement concerning the investigation’s closure. When a public statement is
issued, the responses indicate that the parties rarely have an opportunity for review before it is
publicized. Again, some of the written responses express concern over a lack of public disclosure
when a case is closed, with one respondent remarking that companies are “left to defend
themselves in the media” when an agency publicly announces it has opened an investigation, but
fails to make a public announcement when the investigation is closed with no infringement. These
written responses are detailed in the appendix.

Takeaway: The responses suggest that parties are most often informed by the agency when an
investigation is closed with no finding of an infringement, although in some cases such disclosure is
not timely. When an agency makes a public statement concerning a case closure, rarely is that
statement subject to review by the parties prior to publication.

D. Agency Use of the Compulsory Process: Q26–Q33

Questions 26-33 concerned the use of compulsory process during an investigation.
Respondents indicated that in a vast majority of cases - almost 90% - some form of compulsory
process was used. By far the most frequently used form of compulsory process was requests for
documents and information, which the survey indicates is used at least twice as frequently as any
other compulsory process tool, followed by witness interviews or depositions, dawn raids, and
prescheduled visits to facilities.

A little over half (approximately 57% in response to Question 27) of respondents stated that
there was a meaningful opportunity for the recipient of the compulsory process to discuss the
scope of the request, seek limitations or modifications, or negotiate the deadline for responding.
Written responses also commented on examples of overly burdensome requests for documents
and information. These responses are detailed in the appendix. Over 80% of the responses
provided to Question 30 indicate that, there was not an internal appeals process to mediate or
adjudicate disputes over information requests.

A majority of responses said that counsel for a party was allowed to be present at inspections
of the party’s premises or during interviews of a party’s employees (74% positive responses to
Question 31), while responses were almost split on whether transcripts of witness interviews were
made available during the investigation (44% yes, 56%, no, in response to Question 32). A few
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written responses clarified that in some jurisdictions, witness statements are not made available
during the course of the agency’s investigation, but only after the investigation is concluded and a
decision issued, which it is argued deprives the target of the right to cross-examine potentially
adverse witnesses prior to the agency’s decision.

Takeaway: Agencies appear to be willing to negotiate the time allowed for responding to the
compulsory process as well as the scope of requests, although a substantial minority disagreed.
While in most cases counsel is permitted to be present at a premise search or witness interview,
the survey indicates that in over half the matters sampled witness interview transcripts were not
made available during the investigation.

E. Access to the File & Related Issues: Q34–Q42

Almost 60% of the responses provided in response to Question 34 indicate that access to the
file was not granted during the investigation. Narrative responses indicate that when access to the
file was granted, it was more likely to be done after the agency issues formal charges, such as a
statement of objections. A minority of narrative responses state that at least partial access to the
file was granted from the initiation of an investigation. Some narrative responses stated that
withholding access to the file until after the agency issues formal charges impedes a party’s ability
for effective representation during the investigation, with one representative comment stating:

“The agency’s tolerance for the use of confidentiality designations
to deny access to the target of evidence, allegations and assertions
against it, at least until the issuance of [formal charges], and deny to
the target any access thereafter to potentially exculpatory documents
and information, greatly exacerbates the absence of fairness in the
agency’s proceeding.”

When access to the file was granted - whether during the investigation or after the issuance of
formal charges - respondents cited limitations, such as those based on third-party assertions of
confidential data or information, business secrets, or the agency’s own internal work product.
Narrative responses were mixed on whether such restrictions limited or impaired the utility of the
review. Some took the view that documents and information excluded from the file impaired the
utility of the review.

 “Some exclusions impaired the utility of review.”

 “There was an important survey missing because the complainant alleged it was

confidential.”

Other responses (although a minority of the narrative responses submitted on this subject)
took the view that while certain materials were excluded from the file, such exclusions did not
impair the utility of the review.
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 “There were some redactions due to confidentiality, but nothing that significantly interfered

with an understanding of the case.”

These written responses, and more, are detailed in the appendix.

Responses generally indicated (i) that the agency often failed to explain the bases of its
confidentiality designations for materials withheld from the file (58% no, 42% yes in response to
Question 39), and (ii) a split on whether the agency provided the target with a way to compel the
production of relevant documents or information from complainants or third parties subject to the
agency’s jurisdiction (28% yes, 37% no, 34% not applicable, in response to Question 40). A majority
of responses indicated that there was not a means whereby a party could suggest that requests for
potentially exculpatory documents or information be included in the agency’s request for
information (83% no in response to Question 41, although the sample size (36) was relatively
small).

Narrative responses to this part of the survey further cite to hurdles such as a lack of
established agency procedure concerning access to the file or a lack of discovery procedures
available under national law. Other narrative responses describe an inconsistent or “ad hoc”
approach to access to the file. These narrative responses are detailed in the appendix.

Takeaway: Access to the file procedures appear to be inconsistently applied across the
agencies surveyed, and, even when granted, there are exceptions to the information provided and
access may not come until after the agency issues formal charges. Concerns were expressed that
waiting to grant access to the file until after the agency issues formal charges, or the use of
confidentiality designations to withhold materials from the file, impairs the utility of the review and
impedes the right to effective defense during an investigation.

F. Formal Statement of Charges & Objections: Q 43–49

Based on the responses to these questions, it appears generally not to be the practices of
agencies to share in draft form the final charges, complaint or statement of objections.
Experiences were spilt roughly down the middle as to whether there was an opportunity to meet
with decision makers before a final issuance of a statement of objections. Two-thirds of the
practitioners did respond that there was an opportunity for written response before a statement of
objection was finalized. However, a surprisingly large number (although a minority) of responses
described experiences where they were neither able to file written responses or have meetings
with the agency after the draft statement of objections was final. For those who did have meetings
a number felt that those meetings were not meaningful. Below are a few select responses. More
responses to this question can be found in the appendix.

 “Initially, an SO was issued fixing the date of a hearing, i.e. without giving the target the
possibility to respond and denying any access to the file. After protestations, a period to
submit a response was granted but there was no access to the file whatsoever.”
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 “In this agency, there is no formal statement of charge or objection. The parties are
under investigation without being informed of how many facts and evidence are
available to the agency.”

 “When the formal decision is issued, the Agency does not usually accord the parties an
opportunity to make representations. The parties however, have a statutory right to
appeal the decision of the Agency within thirty (30) days.”

 “The agency started with one theory of the case, but when presented with compelling
evidence then they were happy to adjust their stance.”

 “You see complaint only upon settlement.”

 “The theory articulated in the consent documents were inconsistent with positions later
taken in the process of considering acceptable buyers. It was not clear how they
considered the rule of certain third parties in the market and they were not transparent
about their views.”

 “Even if there was the opportunity for written submissions as well as an oral hearing
following the Statement of Objections (i.e. the draft submission), we had the impression
that our arguments were not reflected - or only formally dealt with - in the final
decision.”

 “Agency uses the reply to the SO to enhance the final decision, adding new legal
arguments not subject to the adversarial system in the administrative phase.”

 “All the meetings are unofficial meetings since the whole process is written.”

Takeaway: Agency practices vary as to the extent to which parties can meet with agency
decision makers prior to a draft charges being approved. The development of a uniform best
practice in this area would be useful. Once the statement is final, there generally seemed to be
opportunities to engage with the agency through written responses or meetings. However, this
practice is not universal and the quality of the engagement when it does occur seems to vary.

G. Other Potentially Relevant Issues During the Investigation: Q50–Q55

A minority of responses to Question 50 (approximately 14%) stated that there was an internal
review mechanism (such as a “devil advocate” panel) during an agency’s investigation or decision-
making process, while almost 41% of responses stated that there was none, while 45% of
responses stated that they either did not know, or the question was not applicable.

Most responses to Questions 51-52 indicate that the use of an advisory committee or similar
panel was not applicable to their experiences. However, where such a body was engaged in a
matter, the responses indicate that parties most often do not have a meaningful opportunity to
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present their views to the advisory committee or panel and that such panels rarely confer directly
with the parties.

In response to Question 53, approximately 60% of respondents stated that consensus
settlement procedures were available at the agency in question as an alternative to formal
proceedings. In response to Question 54, nearly 65% of respondents stated that a party was not
required to admit to any fact or accept any legal theory as part of such a settlement. Some
narrative responses stated that some agencies lack a settlement process, that it may be available
for some types of cases but not others, or that while settlement procedures may exist in theory,
they are little used in practice. Other narrative responses suggest that agencies attempt to coerce
parties into settling during the investigative process. These responses are detailed in the appendix.

Takeaway: The responses indicate that internal review mechanisms or advisory committees

are not used by a majority of agencies in antitrust or competition law investigations. The

development of uniform best practices regarding the use of such procedures (preferably with a

meaningful opportunity for parties to present their views) would be useful. On the other hand,

consensus settlement procedures appear to be more widely used, and the use of such procedures

most often does not require a party to admit to any fact or accept any legal theory.

H. Final Agency Decision Making Process: Q56–Q67

Almost two-thirds of respondents that responded to Question 56 stated that there was an
opportunity to meet with agency staff leadership and decision makers prior to the agency making
its final decision. However, only a plurality of respondents (44% in response to Question 57) stated
that such meetings provided a timely and meaningful opportunity to present their views.

Over three-fourths of survey respondents stated that there was a timely and meaningful
opportunity to submit a written response to a formal statement of agency charges prior to the
agency issuing a final decision. However, respondents were almost split equally as to whether
there was a timely and meaningful opportunity for an oral hearing before the agency’s leadership
or decision makers in between the issuance of formal charges and the agency’s final decision.

Responses varied and were largely split on whether applicable rules of procedure, evidence,
and ex parte contacts were applied evenly as between the parties and agency staff in
representations before the agency’s leadership or decision makers. A plurality of respondents
(approximately 41%) stated that there was not a meaningful opportunity to challenge evidence
against them or cross-examine witnesses during the agency process.

The narrative responses to this part of the survey offer further suggestions concerning this
stage of the agency’s decision making process. Several respondents stated that while they had an
opportunity to present their arguments and evidence, there was no ability to cross-examine
adverse witnesses. There was a remark that a certain agency does not verify accusations made in
leniency applications, and does not hear nor examines witnesses on behalf of target companies.
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One comment stated that new elements or charges were included in an agency’s final decision
that were not included in the earlier formal charges, thereby denying the target’s ability to rebut
those allegations prior to the agency making a final decision. There were comments that even
when final decision makers and agency investigative staff are separate there were still procedural
shortfalls in some instances, such as no limitation on ex parte contacts between agency staff and
decision makers. There were also views expressed that comments to proposed final decisions were
not given serious consideration by the agency. These comments are included in the appendix.

A majority (64%) of respondents stated that there was not an opportunity to comment on an
agency’s final decision before it was finalized. A plurality (42%) stated that in the event an
infringement was found, the target did not have an opportunity to comment on the proposed
penalty before it was finalized.

Takeaway: It appears from the survey responses that agencies most often allow parties to both
meet with decision makers and submit written submissions prior to making a final decision.
However, the survey also suggests that perceived procedural shortfalls, such as the inability to
cross-examine adverse witnesses during the investigation, limit the utility of written or oral
opportunities to respond, even when such opportunities exist. Questions also remain as to
whether applicable rules of procedure and evidence are evenly applied in hearings before agency
decision makers. In most instances, parties do not have an opportunity to comment on an agency’s
final decision or penalty calculation before it is finalized.

I. Confidentiality: Q68–Q73

Questions 68-73 concerned an agency’s treatment of confidential information. As most of
these questions called for narrative responses, a statistical presentation of the responses, as
provided above for other sections, is not feasible.

A majority of the narrative responses that were submitted from the standpoint of providers of
information indicated satisfaction with the protections afforded to confidential information by
national law, and the implementation of those protections by different competition agencies.
Indeed, many of the comments were complimentary of the different agencies’ implementation of
confidentiality protections and their protection of confidential information from third party or
public access. In only a few instances were there complaints of unauthorized disclosure or “leaks”
of confidential information submitted during a competition law investigation. These narrative
responses are further detailed in the appendix.

Concerning procedures for claiming confidential treatment of information submitted during the
investigation, most survey responses indicate that agencies retain broad discretion in determining
whether or not information is confidential. Initially, claims for confidential treatment come from
the party or parties submitting the information to the agency. Many narrative responses
questioned whether an agency conducts a meaningful review of claimed confidentiality
designations.
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 “We had no indication that anyone at the agency reviewed any confidentiality designations

to determine their legitimacy.”

 “We had no indication that the agency staff reviewed any claims of confidentiality.”

Other narrative responses stated that an agency’s criteria used to review confidentiality
designations were “opaque” or that an agency had a “completely inconsistent approach” to
confidentiality designations. These narrative responses are further detailed in the appendix.

Almost three-fourths of the responses state that attorney-client privilege was protected during
the investigative process. Narrative responses indicate, however, that in some jurisdictions the
rules concerning the scope of attorney-client privilege are not clear, while in others the privilege
does not extend to in-house lawyers or lawyers qualified outside the jurisdiction. In general, the
narrative responses indicate that there were no internal review processes available to adjudicate
disputes concerning attorney-client privilege, short of a party’s seeking a judicial review of the
agency’s privilege determinations, although exceptions, such as internal review mechanisms
described concerning the South African Competition Commission and Canadian Competition
Bureau, were mentioned.

Takeaway: From the perspective of the party submitting information to an agency, the

agencies appear to be doing a very good job at protecting confidential information from third

parties or public access. On the other hand, a number of responses expressed concerns on

whether an agency’s review of claimed confidentiality designations was meaningful as an overly

expansive grant of confidentiality impedes the effectiveness of defense. Further consideration of

ways to protect confidentiality, while still ensuring a party’s right to present an effective, informed

defense, would therefore appear appropriate. In most investigations, the attorney-client privilege

is observed, although its scope is narrower in some jurisdictions compared to others.

J. Concluding Questions: Q74–Q79

The final part of the survey, Questions 74-80, asked a series of questions that called for
narrative responses from the respondents. Unlike the very specific, relatively narrowly focused
questions used in previous sections, these questions were intended to be more open-ended and to
allow survey respondents to express issues and concerns that may have not been captured in the
previous sections. Survey respondents were also asked to identify potential useful examples of due
process and transparency procedures.

Due to the nature of these questions, they are not subject to statistical analysis. Set forth
below are brief summaries and representative examples of some of the responses given. The
narrative responses to each question are further detailed in the appendix.
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1. Question 74: Considering the investigation described in your response listed above, how
would you evaluate the agency’s overall transparency and due process procedures?

Responses to this question varied widely and given the small sample size that represented the
views of any single jurisdiction, it is difficult to offer any broad conclusions. However, we
encourage the reader to review the responses received to this question in the appendix.

2. Question 75: How did this particular competition agency's transparency and due process
procedures compare with procedures of other competition agencies you have
encountered?

Responses to this question varied widely and given the small sample size that represented the
views of any single jurisdiction, it is difficult to offer any broad conclusions. We encourage the
reader to review the responses received to this question in the appendix, while offering the
following limited analysis.

Some agencies that do not publish a formal statement of charges were compared unfavorably
to those that do. The German Bundeskartellamt and French Competition Authority were both cited
as taking a generally good, pragmatic approach to transparency and due process. The Hellenic
Competition Commission was specifically cited as giving a full oral hearing before an independent
body, in which different parties (target, complainant, interveners) could cross-examine each other.

On the other hand, procedures at some newer competition agencies failed to match those at
more established agencies. There was also criticism of some agencies where investigative and
decision-making functions are not separate or not adequately independent of each other.

3. Question 76: Based on your experience, in what areas of transparency and due process do
particular ICN member agencies generally do well?

In response to this question, which asks respondents to identify specific practices that ICN
member agencies do well, several responses mentioned the EC State of Play meetings and hearings
before Hearing Officers, although questioned whether such procedures are effectively
implemented in practice. Another response cited the U.S. Merger Guidelines, and other guidelines
jointly issued by the U.S. FTC and DOJ, as good examples for other jurisdictions to follow. The UK
OFT was cited as being highly transparent in issuing draft decisions and stating its current positions
and allowing the parties to respond. Also, the Taiwan Fair Trade Commission was complimented
for welcoming submissions, negotiating the timing of mandatory information requests, and
welcoming a party’s foreign lawyers to join local counsel at witness interviews.

Given the small sample size that represented the views of any single jurisdiction, we encourage
the reader to review a fuller range of responses received to this question in the appendix.

4. Question 77: Please give examples from particular ICN member agencies (whether in the
form of published guidelines or other documents or from personal experience) that you
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think can provide useful examples for other agencies concerning transparency or due
process?

Among the guidelines and documents listed as potentially useful examples in response to this
question include the EC’s Best Practice Guidelines, the OFT’s practice of issuing draft decisions for
comment, and guidelines and materials from the U.S., Germany, Canada, and Australia. Among
other agencies, both CADE and the Mexican Federal Competition Commission were cited favorably
for developing guidelines.

While these practices were generally seen as commendable, some respondents expressed
concern that while procedures may be set out in guidelines, they may not be consistently followed
in practice. We encourage the reader to review the full range of responses received to this
question in the appendix.

5. Question 78: Based on your experience are there issues with transparency and due process
for which particular ICN member agencies could improve, to the extent not otherwise
already discussed in the questions above?

In response to Question 78, a variety of procedures were suggested where ICN members could
improve, including:

 holding more state of play meetings in merger reviews;

 giving the target the possibility to cross-examine the complainant in unilateral conduct

cases;

 having the first-instance fining decision being taken by an independent tribunal;

 increasing use of closing statements when an agency closes an investigation without taking

action;

 allowing oral hearings;

 allowing evidence to be tested;

 carrying out additional investigations proposed by the parties;

 ensuring that parties are informed of investigations before they are announced publicly;

 allowing cross-examination of witnesses making statements on behalf of a leniency

applicant;

 informing parties of an agency’s changing views during an investigation;
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 updating parties on the status of investigations and closing them promptly (and

communicating the same to the target, complainant, and other interested parties) when

they are concluded;

 having the ability to gather exculpatory evidence during the investigation;

 permitting greater time to prepare responses to formal charges or objections;

 providing greater details about the facts under investigation and the evidence and legal

theories supporting the investigation;

 providing a means by which the target may compel the production of documents and

information by complainants and third parties within the agency's jurisdiction;

 strictly prohibiting ex parte contacts between agency decision makers, on the one hand,

and complainants, agency staff acting as prosecutors, and the target, on the other;

 providing drafts of public announcements about opening, closing or status of an

investigation to the parties to ensure the announcements are fair and do not prejudge any

issues, if the agency makes such announcements; and

 permitting counsel from the target's jurisdiction to participate in the case and at any

hearing, subject to the supervision of local counsel.

It was also suggested in response to Question 78, similar to the responses to Question 77, that
the manner in which procedural safeguards are applied is as important as the rules themselves.

6. Question 79: If the above-listed questions did not cover all key aspects of your past
experiences before competition enforcement agencies that may be relevant to the
consideration of transparency and due process, please provide additional information about
your particular experiences.

Responses to the final question largely reflected answers given to previous questions, and some
of the responses were really about substantive law issues that go beyond this survey’s focus on
procedural questions of due process and transparency. However, some of the responses given in
response to this question include the following:

 agencies should focus on theories of competitive effects and not rely on theories of

restrictions of competition by object as being sufficient to show a competition law violation;

 agencies should draft press releases announcing the commencement of an investigation in a
more objective, less accusatory manner;
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 agencies should not impute cartel infringements undertaken by the management or
personnel of JVs or subsidiaries to the respective parent corporation; and

 hearings should focus on each side’s presenting its evidence with a possibility to cross-
question them in front of the hearing officer. It was also suggested that oral hearings are a
very material part of any due process, nut that too many authorities either by-pass them,
neglect them or organize them without any meaningful outcome.



21

III. Appendix

Note: The percentages used in the analysis above are based on the number of responses received to
any specific question. The percentages below are generated based on the total number of practitioners
who took the survey, including those who skipped certain questions.

Preliminary Questions

Q1: Please indicate the type of investigation or enforcement action

Q2: What was the role of your or your client’s involvement in the matter?

Q3: What agency and jurisdiction was involved?

Q4: Indicate when the investigation was initiated?

Cartel 36 39%
Non-Cartel (i.e. merger, 56 61%
unilateral conduct, vertical restraints,
sector inquiry)

Target 72 78%
Complaint 8 9%
Third Party 9 10%
Leniency Applicant 3 3%

1. Argentina 13. Ireland 25. Russia
2. Australia 14. Italy 26. Singapore
3. Austria 15. Japan 27. South Africa
4. Brazil 16. Jersey 28. Spain
5. Canada 17. Korea 29. Switzerland
6. Chile 18. Kosovo 30. Taiwan
7. China (MOFCOM) 19. Mexico 31. Turkey
8. European Union 20. Netherlands 32. Ukraine
9. France 21. New Zealand 33. United Kingdom (OFT & Competition Commission)
10. Germany 22. Nigeria 34. United States (DOJ & FTC)
11. Greece 23. Poland 35. Zambia
12. India 24. Portugal

Within the last 3 years 58 63%
Between 4-6 years ago 28 28%
Between/-10 years ago 5 5%
Older than 11 years 2 2%

Non-Cartel

Within the last
3 years



22

Opening an Investigation

Q5: Did the agency make an public announcement or statement (including posting on the website) about the complaint of
the commencement of an investigation (if NO or not applicable, skip to question 10)

Q6: If YES to Q5, did the public statement say or imply anything about the merits or outcome?

Below are summarized, modified for confidentiality or shortened for length select responses:

12 responses simply answered “No”

Several responses indicated “a statement was made after rejection of a merger”

Several responses indicated a press release was issued with a “standard caveat about not prejudging the outcome” including mention
of dawn, type of investigation, or very general theory of harm. A few felt that even with such a caveat the statements were still written
with a bias or inadvertently carried one leaving readers with the impression “where there is smoke there is fire.”

Several responses also indicated that an agency would respond to press inquiries, or that the head of the authority made “informal”
statements to the press which was viewed as biased, or that there were leaks from an agency

Q7: Was a written complaint or preliminary statement of possible charges made available to the target or targets of the
investigation? (if NO or not applicable, skip to Question 10)

Q8: If YES to Q7, did it provide a meaningful summary of the factual and legal grounds for the potential

infringement? Please answer Yes or No and describe.

Below are summarized, modified for confidentiality or shortened for length select responses:

Merger context where complaint was filed – “The notifying party did not received copy of the complaint but was required to

present commitments”

“Merger was blocked, no explanation”

“Simply a summary of allegation and applicable provision”

“Offer to settle in a letter that came just before the referral. It was not clear how the respondent was alleged to have engaged

in collusion”

“Preliminary investigation lasted over 3 years, several agency requests for information answer, but no access to complaint”

Yes 39 42%
No 52 57%

Yes 37 40%
No 23 25%
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“ As a matter of fact it simply described the legal framework in the country and stated that the defendants were "likely" to

have participated in an anticompetitive conduct”

“yes, a detailed account of the facts and allegations”

“yes, it was in effect a full statement of objections”

“To the agency's credit, it prevailed upon the complainants to permit the disclosure of the complaints, including portions

thereof designated confidential to outside counsel for the target”

“yes, although the description of the complaint was very vague, poorly drafted and failed to make reference to the time

period of the alleged infringement”

“yes, the basis of the investigation was provided, but only after multiple years after investigation has been initiated”

“yes, but on a very high level; primarily aimed at facilitating discussions aimed at a settlement”

“Yes and no…it was very unclear what was the actual core elements of the allegation”

“As per factual summary of the alleged conduct, the summary was meaningful…As per the legal summary, an agreement

among competitors requires different burden of proof than concerted practice, investigated undertakings were not provided

sufficient legal basis of the alleged conduct”

Q9: Was there a meaningful and timely opportunity to respond? Please answer Yes or No and describe.

Below are summarized, modified for confidentiality or shortened for length select responses:

“Yes”

“Yes - We met just prior to referral to determine how the respondent was alleged to be involved. After Referral, we also

engaged in settlement negotiations”

“Yes. We were able to provide information and comments to support our position.”

“Yes. Although the deadline for set to respond was quite tight for a foreign party, the agency is willing to negotiate the

deadline responding to its requests. Further, the party may submit any supplemental arguments and evidence during the

investigation”

“Time to respond to a RFI is usually quite short (10 business days) but usually the agency grants extensions”

“Yes - but aim was not so much entering into a discussion of the merits or structuring further investigation but to facilitate

settlement talks”

“Yes, but only after a significant time of the investigation has been initiated; harming the right of defense in “

“No. There was an effective possibility of presenting allegations BUT without knowing what was in the complaint”

“No information was provided to the complainant. However, from the extended three year timeframe for resolving the

complaint (via settlement), the target of the complaint certainly had ample time to respond”

“No - only at the end of the investigation”

“Ultimately, but not at the outset”

“No. The ability to present views by written submission as well as in an oral hearing in response to the Statement of

Objections is not a sufficiently meaningful opportunity…no possibilities to cross-examine witnesses and the oral hearing

does not take place before an independent tribunal”

“No. The parties may ask for a hearing only after the notice and generally not earlier than a month (even if in some cases

urgent procedures may be allowed).”
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Q10: Where you able to meet with the agency at this early stage following initial complaint and notice of investigation?

Q11: Please use this question to provide us with any additional observations or context you wish to describe

in regard answers provided to questions 5-10.

Below are summarized, modified for confidentiality or shortened for length select responses:

“The responsiveness and transparency varied greatly from very transparent/very responsive on the part of (an

experienced jurisdiction) to non-transparent/non-responsive for (one of the newer jurisdictions)”

“The process is largely paper based. Meetings can be obtained, infrequently, but it is rare that any meaningful

information or opinions are shared”

“Investigation in (jurisdiction x) was opened only after companies have been condemned in (other jurisdictions).

However, the official investigation was opened (many years after action in these other jurisdictions) and more (years still

after the end of the alleged cartel”

“Generally the Agency is transparent and approachable. Whenever a competition issue arises, it accords the parties

involved an opportunity to make representations both oral and in writing before coming up with a decision”

“the agency is very focused on adopting international best practice including on all procedural matters. In my view its

approach to mergers in particular is second to none.”

“In abuse cases the Authority will likely contact the parties for preliminary discussions before the formal opening of an

investigation.”

“A main issue during the investigation stage is to what extent the agency respects fundamental rights of the target: (i)

right to know the content of the accusation; (ii) right to remain silent; (iii) right not to incriminate; (iv) right that the

attorney raise questions during an interrogation (v) right to be presumed innocent until proven otherwise; (vi) burden of

proof of the agency and so on and so forth.”

“During the investigation phase, the team leader was not forthcoming with data. There were varying levels of information

sharing with respect to other authorities, none of which was (in my opinion) adequate.

“A lot of cases are being settled with the authority these days. Before being asked to make you settlement statement, i.e.

to admit to the violation, parties usually do not have access to the files or only in a very limited fashion.”

“The authority sometimes fails to provide a precise description of the facts and most of the times it fails to describe the

individual participation of each defendant in a cartel case. It was not possible to take a view of either the complainant's or

the case team's views before having received the statement of objection”

“The agency has all the superficial appearance of due process and little or none of the substance given that reality that

the agency holds all the cards and absent a trial there will never be a real role for the judicial system other than to rubber

stamp the results of a plea bargain”

“Commissioner threatened to bring proceedings in the event that parties could not settle the case”

“Engagement was primarily with low-level staff”

“The agency waits too much time to open the investigation following the initial complaint“

“In our experience, the agency issues press releases on discretionary basis and it is not clear the consistency of such

releases with genuine information purposes. In fact, a non-confidential version of the agency’s decision to open the

antitrust proceedings is always published in the agency's official bulletin, which can be accessed by the interested parties

to gather information on the case under review.”

Yes 68 74%
No 19 21%
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“When we met with the agency, its representatives listened to what we had to say, but asked very few questions and

provided us with no information about the allegations, evidence or legal theories of the complainants or agency”

During the Course of the Investigation

Q12: Were there regular meetings with agency staff during the investigation?

Q13: With regard to any of the meetings held during the course of the investigation, how would you identify your overall
experience with these meetings?

Q14: What purpose did these meetings serve?

Q15: If "Other" to Q14, please describe.

Below are summarized, modified for confidentiality or shortened for length select responses:

“Opportunity to make further submissions without being meaningfully informed about the legal and economic theories”

“The Agency gave an opportunity for a hearing to better understand the grounds / reasons for the complaint.”

“There was no meeting at all, even when the parties suggested it to the authority once the possibility of commitments was mentioned by

the authority (at the very end of the fist phase investigation).”

“Settlement negotiations, although we were not able to reach settlement, as the [agency] refused to settle on reasonable terms, even in

circumstances where it had very little evidence against the respondent.”

“There was one meeting about the procedural setting but did not produce any result, other than to show the total ignorance of the

authority's personnel, as to how to enforce the Competition Act's procedural guarantees.”

“The agency has not clearly set forth the factual basis for its concerns and has continued the investigation notwithstanding my client's

protestations that it has not agreed to [the conduct] and was not coerced.”

Yes 52 57%
No 35 38%

Engagement was both timely and meaningful 30 33%
Engagement was meaningful, but too late to
be of value 1 1%
Engagement was timely, but offered little in
the way of substance to construct useful
responses 31 34%
Engagement was neither meaningful, nor timely 19 21%

Opportunity for the Agency to update the parties
concerns and the evidence and legal and economic
theories giving rise to its concerns 1 1%
Opportunity for the parties to respond to the agency’s
concerns and present supporting evidence and
arguments 27 29%
Both 28 30%
Other 36 39%

Engagement was
neither meaningful,

nor timely [19]

Engagement was
both timely and
meaningful [30]

Engagement was
timely, but offered
little in the way of

substance to
construct useful
responses [31]

Engagement was
meaningful, but too
late to be of value

[1]

Opportunity for the agency to
update the parties concerns…

[1]

Opportunity for the parties to
respond to the agency’s

concerns…
[27]
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“Meetings were occasional telephone calls of very limited value - total lack of discussion with case handlers.”

“It is fair to say that the [agency] will not advise a leniency applicant too much on its theory of the case not harm until it gets to the

prosecution stage, in which case the [agency] will naturally disclose what needs to as part of gathering evidence and developing its

case.”

“The Case Handlers are reluctant to organize meetings during the course of cartel investigations, but the hierarchy may more open to

dialogue. Discussions are mainly useful to obtain a commitment decision.”

“More often the parties were responding to perceived concerns because the agency was not always transparent about the issues it was

examining.”

“Calls to the third party to ask for information. Calls would just come out of the blue.”

“In cartel cases the idea was to clarify and identify what the role of the client would be. Since the [agency] has an obligation to keep

confidentiality, and the subpoenas are not clear as to whether the addressee is a target or third party, this stage of the proceedings is

somehow difficult for a target to be able to defend itself. In cases of leniency, marker comes at a later stage which means that the

leniency applicant could have disclosed relevant information (and self-incriminating evidence) and not become the first applicant.”

“To get more information from the parties, to clarify the documents and information submitted by third parties and potential violators.”

“The contacts mainly focused on convincing the target to cooperate with the [agency].”

“Opportunity to respond to the case team's questions and, but more informally, to have a high level dialogue on the whole file.”

Opportunity to inform the agency of the economic realities of the industry concerned.”

“The meetings served very little purpose. They were designed by the agency to try and press for a settlement but did so presenting

very limited material and the agency was not willing to engage in debate on substantive issues.”

“The only purpose served by the meetings was to allow the agency to say it met with us.”

“From the agency's perspective, it appeared that the purposes of these meetings was to elicit from the target incriminating information,

get some idea of potential responses to the legal theories under consideration by the agency prosecutors, to emphasize the importance

of complete, accurate and timely responses to [the information] requests, and to allow it to say that it was conducting a transparent and

fair proceeding. From the target's perspective, the meetings allowed us to gain some sense of the legal theories under consideration

and the agency's interest in pursuing the case. But the meetings were unsatisfactory due to the agency's failure to discuss in any detail

allegations and evidence against us.”

Q16: Was the theory of economic harm disclosed to the parties, together with written reports, data and methodology?

Q17: Was the disclosure of a theory of economic harm timely and meaningful? Please answer Yes or No and describe.

Below are summarized, modified for confidentiality or shortened for length select responses:

24 responses replied “no”, some giving additional comments
9 responses replied “yes”, some giving additional comments

“No. The theory of harm was disclosed only orally at the end of the first phase, to require presentation of commitments.”

“No - The referral indicated what conduct was involved by numerous parties and how that amounted to cartel conduct. However, in
relation to this respondent, there was no clear indication of its involvement.”

“The process seemed unnecessarily delayed (perhaps due to agency staff changes).”

Yes 27 29%
No 59 64%
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“Yes, although the authority adjusted in the course of the investigation its theory of harm.”

“No, it was a rather generic description of alleged illegal behavior.”

No. The [agency] seldom releases details of its economic analysis prior to referring the complaint for adjudication.”

“Yes - with opportunity to question their assumptions.”

“The theory of harm is presented in the notice of the investigation and then clarified and detailed in the final statement of objections. No
intermediate disclosure was made.”

“No. There was no formal disclosure of the complete theory before the final decision was issued. Only the charges (expressed in the
decision on institution of the proceedings and in the notice thereon) included general theory as to the scope/object of the alleged
prohibited conduct.

There is no statutory obligation or factual practice of the agency to disclose the theory of harm before closing the investigation and
issuing a decision.”

“it was just a "mock theory". Since no effects were observed the alleged economic harm was not substantiated”

“Yes, the case team outlined the concerns . . . and gave us full opportunity to convince them otherwise. They ultimately came to our
view.”

“No, there was no treatment of any economic theory at all. No reasoned analysis.”

“There was no proof of economic harm.”

“No. There is some discussion on the theory of harm but not always. Some of the investigators are not forthcoming.”

“[Agency] described its theory of economic harm but did not provide any written materials or evidence to support theory.”

“Yes but it was quite shorthand.”

“Yes. Not at the investigation stage.”

“Poorly articulated and rudimentary. At times it appeared the agency was trying to hide the ball.”

“The theory of economic harm is disclosed in written reports. Frequently the agency requested the claimant to disclose how the
particular action affects the market.”

No. The theory was not disclosed until the [report], which was too late because by then the agency had made up its mind on most
issues, notwithstanding the hearing conducted thereafter.”

The theory of harm, which often changed, was disclosed to us only in vague terms, with no disclosure of underlying facts and
methodology. The complainants prepared or had prepared on their behalf and then submitted to the agency a study purporting to
explain and quantify ‘consumer harm’ allegedly caused by our conduct. Although the study was never disclosed to us, and we had no
opportunity to review and respond to the underlying methodology and calculations, agency personnel nevertheless referred to the study
in public as indicative of harm requiring agency intervention.”

“Yes, [agency] tends to fairly upfront about possible concerns in merger cases- e.g. through customer feedback.”

“No I was under the impression during the entire investigation that they did not.”

Q18: Did the agency adjust or change its theory of harm during the course of the investigation?

Yes 20 22%
No 59 63%
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Q19: If YES to Q18, did it update the parties in a meaningful and timely manner?

Q20: Did the agency staff keep the parties regularly informed of the expected timing of the investigation?

Q21: If an agency closed an investigation without taking enforcement action, was this communicated to the

parties? (IF NO or not applicable, skip to Question 25)

Q22: Was such communication of closure timely?

Yes 8 9%
No 20 22%
Not Applicable 28 30%

Yes 30 33%
No 58 63%

Yes 33 36%
No 8 9%
Not Applicable 37 40%

Yes 26 28%
No 12 13%



29

Q23: Was there a public statement concerning the closure of the investigation?

Q24: If YES to Q23, did the parties have an opportunity to review it before publication?

Q25: Please use this question to provide us with any additional observations or context you wish to describe in

regard to answers provided to questions 12-24.

Below are summarized, modified for confidentiality or shortened for length select responses:

“The settlement process was highly untransparent and effectively excluded the complainant.”

“The [agency] routinely releases a public statement when it refers a complaint for adjudication. However, it does not make a

public statement when it concludes that there is no basis for a referral. Companies subject to investigation are left to defend

themselves in the media as a result.”

“Proper timetables and milestones would be a huge improvement.”

“It is difficult to provide a one size fits all response on these types of questions. I have found [agency] to be very official its

approach to both leniency applications and cartel investigations. It is dedicated to adopting international best practice and

has shown flexibility in seeking to improve process.”

“With regard to mergers, the [agency] issues formal reports in a timely manner. With regard to the closure investigations,

this may not be publicized depending on the nature of them. But pretty much all cases reports will be made available.”

“In the rare cases that the [agency] publishes a statement a to the closure of a case, the parties will have the opportunity to

comment on the fact contained in such statement - but not on the tone of the statement.”

“During preliminary investigations, the parties are not aware of what the authorities are doing, neither if the investigation is

closed.”

“1. The meetings with the case officers were held occasionally and upon our request. Our aim was to be sure about

outcome of cooperation as the leniency applicant and on common understanding as to the form of evidence requested by

the authority. The object of the meeting was clarification of doubts as to the evidence and manner of conduct during the

proceedings.

2. There is no statutory obligation or practice of the authority to disclose the theory of harm before closing the investigation

and issuing a final decision.

3. Closure of an investigation without any enforcement action would be communicated to the parties to the proceedings in a

form of a formal decision on discontinuance of the proceedings. The decision would be available to the public via the

[agency’s], although not likely to be separately announced (by a press release of a public announcement).”

“The agency assumed that in this jurisdiction there are no lawyers competent in antitrust laws who are capable of

Yes 24 26%
No 17 18%

Yes 3 3%
No 21 23%
Not Applicable 15 16%
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compelling it to be accountable, Hence, the agency is complacent and without requisite capacity to enforce antitrust

provisions . . . . The agency did not want [people] to know what or how it is performing its antitrust functions. It's activities

remained shrouded in secrecy.”

“end of the day [agency] never pursued charges or plea from target(s) but never communicated with target about that

decision -- complete silence for several years”

“[Agency] undertook a long investigation and threatened to bring proceedings if parties could not arrive at a settlement.

Ultimately, the [agency] dropped the case a few months later but without any advance notice.”

“The agency of course is very reluctant to admit that it has opened the wrong case. As the judicial review is weak, the

choice to open a case is by far the most important step in the proceedings and the longer a case continues the more likely it

will lead to a condemnation.”

“The agency opens the investigation upon the claim, but the agency does not carry out any activity on autonomous basis

(e.g. investigation, meetings, etc.). On the facts indicated in the complaint, the agency's approach is reductive. In general,

the agency's contribution is limited to acceptance or refusal of the alleged elements/facts submitted by the parties, but there

are no additional inputs on autonomous basis coming out from the agency. “

“The case concerned a merger review conducted by [agency]. From the perspective of the notifying parties, a difficulty was

that [agency] effectively halted its review for several months while it was waiting for comments from another [government

body]. These comments were delayed for reasons that were not made transparent to the notifying parties and that may not

have related to antitrust issues.”

“Following disclosure of the complaints, and throughout the remainder of the investigation, the complainants submitted to

the agency studies, reports, briefs, documents and other information, much of which was prepared by them for use in the

investigation. Complainants almost invariably designated these as ‘confidential,’ thereby providing the agency with an

excuse to deny us access. The agency did not seek or generally failed to persuade the complainants to permit us access;

nor did the agency review the legitimacy of the confidentiality designations. In addition, the agency regularly failed to

identify the factual and evidentiary basis for certain conclusions it appears to have reached, or about which it sought

responses from us. This materially undermined the utility of meetings, at least from our perspective. The overall

impression of these meetings is that their primary purpose was to assist the agency in making a case against us, as

opposed to compiling a complete and accurate record and applying thereto sound competition law principles to reach a

decision.”

Agency Use of Compulsory Process

Q26: Were compulsory requests for information used during the investigation? (If NO, or not applicable skip to Question 34)

Q:27 If YES to Q26, did the recipients have a meaningful opportunity to discuss the scope of such requests,
seek limitations or modifications, and negotiate the deadline for responding?

Yes 79 86%
No 10 11%

Yes 44 48%
No 33 36%
Not Applicable 2 2%
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Q28: If compulsory request for information were used, please check all that were used.

Q29: If "Other" in Q28, please identify

Below are summarized, modified for confidentiality or shortened for length select responses:

“The respondents were able to subpoena witnesses during the hearing.”

“The process will differ. The merger is the approach is generally much less formal. It will not involve the raids, but will involve meetings,

interviews and requests for information. Where possible the [agency] will tend to informally ask for information in most other situations, but it

would use its statutory powers where necessary.”

“Inspections of private premises/residences.”

“If necessary, the [agency] may proceed with inspections of facilities.”

“Informal requests were made as well.”

“Expert witnesses are used on a regularly basis.”

Q30: Was there an internal appeals process to mediate or adjudicate disputes over information requests?

Q31: Was counsel for the party allowed to be present at inspections of the party’s premises or during interviews of a party’s
employees or other potential witnesses?

Requests for documents and information
Unannounced visits to or inspections of 78 99%
Facilities (e.g. dawn raids) 26 33%
Prescheduled visits to or inspections of facilities 12 15%
Witness Interviews/Depositions 36 46%
Other 7 9%
Not Applicable 0 0%

Yes 14 15%
No 62 67%

Yes 46 50%
No 16 17%
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Q32: Were transcripts of witness interviews or summons testimony made available during the investigation?

Q33: Please use this question to provide us with any additional observations or context you wish to describe in regard to
answers provided to questions 26-32.

Below are summarized, modified for confidentiality or shortened for length select responses:

“[Agency] does not allow attorneys present during interviews. This practice is in line with our general criminal investigation procedure, but it

is outdated and it is time to change. At a minimum, the interviews should be videotaped and attorneys have access to view them promptly.”

“The only request of information made (again, it was a merger case) was satisfactory for the agency. However, at the end of the process a

"concern" on a new element was raised by the agency with a suggestion of commitments. During the investigation phase, this ‘concern’ was

not raised, although its origin was a public fact.”

“The Agency largely relied on the documents submitted by the parties. There were no unannounced visits to or inspections of facilities (e.g.

dawn raids).”

“Again there is no one size fits all to the above questions. In a paperless process, transcripts will necessarily not be made available. Where

litigation progresses certain information that can be made available on a discovery process. But as a general rule will be over disclosure of

information at the investigatory stage. The [agency] does not object to counsel being present at raids or interviews.”

“The [agency] records most interviews, by agreement. These are made available.”

“No full transcripts are given, but the [agency] makes a summary which the parties are requested to sign.”

“Very burdensome request for docs/info in a deal everyone knew would never be [challenged]. Negotiations were extremely difficult. No

coordination on timing or substance of information requests with other reviewing authority.”

“The third party requests were extremely burdensome and changed regularly. [Agency] didn't articulate what it was looking for clearly so it

made it very hard to figure out what data to provide. It seemed to wait until later in the process than necessary to issue requests and then

wanted data on a rush basis.”

Once [an information request] is issued it is difficult to negotiate an amendment although extensions are usually granted. Our main concern

is that the [agency] seeks to obtain a "confession" and it does not respect the right to remain silent o not to self-incriminate. Targets face the

problem that (i) if not answered, there will be strong fines; (ii) if not answer fully there will be reiterations and fines; (iii) if not answered truly

accurate, there could be criminal charges for not being truthful.”

“On several occasions, [agency] has stated that counsel for deponents is not allowed to participate/monitor depositions, but has then backed

down when challenged. It is inappropriate to do this as a matter of [national] law.”

“[Agency] does not verify the accusations made in leniency applications. Such applications are generally not achieved through real witness

interviews or testimonies in front of the [agency]. Instead, they are, in general, summaries by lawyers that are based on their understanding

of multiple interviews with witnesses conducted in the absence of [agency]officials. This appears highly problematic from a due process

standpoint.”

“With respect to question 27, it should be clarified that in spite of an opportunity to extend the deadline on the requested information, the

client was not afforded opportunity to seek limitations and/or modifications on the requested data.”

“Counsels are practically able to be present at the site of inspection, while they are not allowed to attend witness interviews.”

Yes 30 33%
No 38 41%
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“[witnesses statements] are not made available in the course of investigation which deprives the accused of aright to cross examine the

deponents. Copies of these statements and testimonies are made available along with the report of the [agency] after the investigation is

concluded.”

“Counsel for the party was allowed to be present at the inspection but not during interviews of the party's employees or other potential

witnesses.”

“Witnesses are allowed to bring their lawyers to interviews before the [agency], but such lawyers are impede to participate or advice the

witness during the interview. Minutes of the interviews are not disclosed to the parties, since as explained above the file cannot be accessed

by any party during the investigation . . . .”

“Deeply flawed almost hysterical procedures and seriously troubling indications of abuse of process.”

“With respect to Question 30, it was open to the target to challenge the issuance of the search warrant in court had it chosen to do so. With

respect to Question 31, counsel was permitted to be present at the search premises. Then current employees of the target were not

interviewed. Counsel for the target was not permitted to be present at the interviews of any former employees or other witnesses that

occurred during the course of the investigation, although all such persons would have had the right to have their own counsel present.”

“There is a lack of autonomous investigation by the agency, and even when important misuse and wrongdoing are claimed, the agency does

nothing or doesn't adopt any useful mean (eg. dawn raid) to ascertain the claims. The burden of proof lies entirely on the complainant, which

has to submit all evidence like in private enforcement actions. In this respect, the agency behaves like a private enforcement judge rather

than a public enforcement authority.”

“Prior to the issuance of the . . . report, which was long after the opening and announcement of the investigation, there was virtually no

transparency or meaningful interaction with the agency.”

Access to the File and Related Issues

Q34: Were the parties able to gain access to the file during the investigation, including all complaints and other submissions,
both supporting and refuting the allegations? (If NO or not applicable, skip to Question 43)

Q35: If YES, at what points in the investigation?

Below are summarized, modified for confidentiality or shortened for length select responses:

Many responses stated that access to the file was granted after a statement of objections or similar document was issued by the agency
conducting the investigation.

“Since the official opening of the case.”

“The parties should be allowed to review the file (excluding confidential information and the [agency’s internal memos) during the
investigation (only two requests are allowed). However, in one international cartel case that we recently handled, the [agency] refused our
client's request for review of the file on the ground that they have presented to our client all the information that is permitted to be reviewed
(which appears not true because the [agency] presented additional emails to defend their decision during the administrative appeal
proceeding).”

“In a merger situation or investigation key issues will be put the parties, but confidentiality and exact details are not always given.”

“All long the investigation (excluding confidential documents).”

“When the investigation became an administrative process.”

“At the very beginning of the investigation / directly after the dawn raid.”

Yes 28
No 50
Not Applicable 8
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“Approximately one year after the service of investigation notice, corresponding to three months subsequent to the service of the
investigation report.”

“Once the [agency] files the preliminary statement and only regarding the documentation not qualified as confidential.”

“In principle access is granted soon after the notice. In practice access to the material which raises confidentiality issues may be deferred[.]”

Case files are accessible during the whole investigation, upon a party’s request.”

“After official initiation and during the whole investigation. The access sometimes was not timely.”

“Once the parties were duly notified to the investigation, they had access to file.”

“The file was not made available but we were able to issue a compulsory notice on the agency following the institution of proceedings which
requires production of material supportive of the party's case subject to specific exclusions.”

Q36: If the file was made available, was it complete, or were there exclusions that impaired the utility of the review? Is so,

what was the basis for the exclusions?

Below are summarized, modified for confidentiality or shortened for length select responses:

Many responses to this question stated that confidential information was withheld from access to the file.

“File is generally made available, but confidential information is occasionally made available belatedly.”

“Some exclusions impaired the utility of review. Some documents were considered to be confidential also for the defendant.”

“There were some exclusions for confidentiality reasons; this is naturally contested by the target.”

“Yes, it was complete except for confidential information. The leniency documents could be accessed at the premises of the authority
but could not be copied.”

“Largely complete but some very extensive and rather random deletions on claimed confidentiality grounds.”

“If the file were made available, confidential information and the [agency’s] internal memos would be excluded[.]”

“Complete, but limited ability to share content with client.”

“Confidential information and internal Commission documents.”

“There was an important survey missing because the complainant alleged it was confidential.”

“There were some redactions due to confidentiality, but nothing that significantly interfered with an understanding of the case.”

“Yes it was complete.”

“There were certain exclusions, such as defense briefs submitted by the other investigated undertakings. The basis of the said
exclusion was confidentiality.”

“Unfounded exclusions of the file in breach of the due process.”

“Material not relevant for the accusations (but could be relevant for the right of defense) or considered to be confidential”

“Access to files is limited to non-confidential materials (i.e., materials including the parties’ business secret are not available to other
parties). Moreover, leniency materials are protected as confidential during the whole investigation, until the evidence gathering is
closed. At this point, all evidence, including leniency materials, is disclosed to the parties.”

“Yes. Business secrets and other confidential information will be redacted.”

“The file was complete, excluded only confidential information.”

“Exclusions for internal agency documents and business secrets.”

“The ‘file" was not made available. In the course of resolution discussions, a detailed summary of the [agency’s] case was presented
orally.”

“We were NOT given access to the file at any point in the proceedings, including through the hearing stage. The agency disclosed in
the [report] only some of the materials upon which it relied, and even some of those materials were redacted due to alleged
‘confidentiality’ concerns. No exculpatory information was disclosed.”

“The file was made available in redacted form. For some redacted parts we had to address a request to obtain access since we thought
they were necessary for our (complainant's) grounds.”
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“Yes it was complete”

“There were certain exclusions, such as defense briefs submitted by the other investigated undertakings. The basis of the said
exclusion was confidentiality.”

Q37: If the basis for exclusions was confidentiality, did the agency review the validity of the confidentiality
designations on its own initiative? Or was it done at the request of the respondent?

Q38: Please describe the review of the confidentiality designations and whether it was meaningful?

Below are summarized, modified for confidentiality or shortened for length select responses:

Many responses to this question stated that the review followed applicable agency procedures and was meaningful

“Parties are required to submit non confidential versions, [agency] then either accepts or takes its own decision, there is a theoretical
right to appeal.”

“Not satisfactory.”

“According to the [agency’s] regulation, the [agency] shall review the validity of the confidentiality designations requested by the
respondents. In practice, the [agency] would respect the respondents' designations and it is difficult to expect that the [agency] would
review the validity of such designations.”

“We have found that the commission to be proactive in seeking to establish appropriate protocols confidentiality. This cannot be through
its external legal counsel.”

“No business secrets were deleted, but sharing of information with client was made subject to need for effective defense (to be
determined by the outside lawyer).”

“Confidentiality is set forth in the statute. Both the parties and the authority can designate what information is confidential but mainly
such right lies on the person that wish to protect confidentiality.”

“Impossible to say as the process is not public.”

“The agency requested that we flag any information that we deemed confidential and the reason for that. If they did not understand the
reasoning or disagreed with it, they would initiate a discussion about it.”

The [agency] verifies if the requirements are fulfilled in order to ask for confidentiality. It is not possible to ask for a general declaration
of confidentiality, but only parts of a document, the target has to justify such a request (commercial secret, industrial secret, intimacy of
the agents involved) and has to provide the agency with a summary of the supposed confidential documentation.”

“Generally designations concern the sensitivity of information and this is carefully reviewed, also in light of the actual relevance of data
and documents.”

“Confidentiality was reviewed by the authority mainly on the basis of a party’s request. Ex officio review took place with regard to
leniency materials only.”

“It was meaningful. Follow-up meetings took place to discuss confidentiality issues and how data/information could be presented to
allow parties to understand conclusions drawn from it without disclosing business secrets. Recourse to the Court was threatened but
avoided.”

“The [agency] is quite wary on non-confidential summaries.”

“it was polite but very inadequate as items for which confidentiality was claimed were clearly not, and items like details of industrial
processes were refused confidentiality on the grounds of being over five years old.”

“We had no indication that anyone at the agency reviewed any confidentiality designations to determine their legitimacy.”

“Legal privilege and business confidential matters. The [agency] tends to be (too) critical regarding business secrets.”

Agency Initiative 9 10%
Respondent’s Request 28 30%
Not Applicable 21 23%

Respondents
Request [28]

Agency initiative
[9]
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“Although the respondent is asked to mark which parts of its submissions are confidential, the [agency] exercises its discretion in this
regard. Usually if is disagrees with the characterization of certain parts as confidential, it will revert back to the correspondent.”

Q39: Did the agency explain its conclusions and the bases thereof following its review of the confidentiality designations?

Q40: Did the agency provide a way for the target to compel the production of relevant documents and
information from the complainant[s], or from third parties subject to the agency’s jurisdiction?

Q41: If NO to Q40, did the agency offer the respondent an opportunity to suggest requests for potentially

exculpatory documents and information for inclusion in the agency’s requests for information?

Q42: Please use this question to provide us with any additional observations or context you wish to describe in

regard to answers provided to questions 34-41.

Below are summarized, modified for confidentiality or shortened for length select responses:

“The reference to "a document" being filed against the merger was made orally by the agency, although the complaint was not provided to
the notifying party. The decision of authorization with commitments refers to such a complaint.”

“Theoretically the respondent has the opportunity to suggest evidence such as requests to third parties. Nevertheless, the [agency]
systematically rejects all such requests.”

“Little scope for challenge of decisions on confidentiality.”

“The commission has apparently had external parties review materials obtained under dawn raids to ensure that privileged information
remains confidential. There may be aspects of this still a review.”

“Though there was no access to the file, summaries of complaints were made available.”

Yes 19 21%
No 26 28%

Yes 18 20%
No 24 26%
Not Applicable 22 24%

Yes 6 7%
No 30 33%
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“The investigative file is only made available after the termination of the investigation. The [agencies] are ad hoc in allowing parties to see
the investigative files. The [agencies] should promulgate written access to file guidelines to give all parties fair notice as to what will and will
not be made available.”

“On balance, confidentiality treatment in cartel procedures before the [agency], including protection of leniency applications, works well. This
is one of the few aspects of cartel proceedings before the [agency] which is positive. This positive stance might however compromised by
decisions by the [courts].”

“With no access to the file before the statement of objection, it is in anyway difficult for the target to influence the investigating work.”

“In [this country], the [agency] is never in the habit of undertaking rigorous investigation, it is contented with just scratching the surface.”

“There is a compulsory process to obtain this and that was exercised but it is only exercisable following the commencement of proceedings.”

“Access to the file is given during the procedure before the [court].”

“The process was very slow . There was a pattern of non divulgation of pertinent documents”

“As this was a criminal matter, the government would be obligated if and when formal charges were laid to provide complete and full
disclosure of all information gathered in the course of its investigation in accordance with [this country’s] law.”

“While the agency has virtually unlimited authority to compel the production of documents and information from the target, complainants and
third parties within its jurisdiction, the target has no means by which to do the same, thereby denying to the target true "equality of arms."
The agency's tolerance for the use of confidentiality designations to deny access to the target of evidence, allegations and assertions against
it, at least until the issuance of an SO, and deny to the target any access thereafter to potentially exculpatory documents and information,
greatly exacerbates the absence of fairness in the agency's proceedings.”

Formal Statement of Charges or Statement of Objections

Q43: Was a formal statement of charges (e.g., Statement of Objections, Examiners Report, Draft Complaint) or
draft or notice thereof disclosed to the parties prior to its being issued?

Q44: Was there a timely and meaningful opportunity for parties to meet with the agency staff and decision
makers before formal charges were finalized?

Q45: Was there a timely and meaningful opportunity for parties to submit a written submission, before formal
charges were finalized?

Yes 31 34%
No 49 53%

Yes 36 39%
No 37 40%

Yes 45 49%
No 25 27%
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Q46: After formal charges were issued, were the parties given an opportunity to respond?

Q47: Was there the opportunity for meetings or oral hearings after formal charges?

Q48: If YES, did they provide a meaningful and timely opportunity for parties to present their views?

Q49: Please use this question to provide us with any additional observations or context you wish to describe in

regard to answers provided to questions 43-48.

Below are summarized, modified for confidentiality or shortened for length select responses:

“Initially, and SO was issued fixing the date of a hearing, i.e. without giving the target the possibility to respond and denying any access to
the file. After protestations, a period to submit a response was granted but there was no access to the file whatsoever.”

“The oral hearing is rather a formality than a meaningful way to present arguments in defense of the allegations.”

“In this agency, there is no formal statement of charge or objection. The parties are under investigation without being informed of how many
facts and evidence are available to the agency.”

“When the formal decision is issued, the Agency does not usually accord the parties an opportunity to make representations. The parties
however, have a statutory right to appeal the decision of the Agency within thirty (30) days.”

“While I have answered yes to all the above, it is fair to say agency’s approach has varied and changed over time. Different practitioners will
have different perspectives. Some would say that they did not have sufficient opportunity to discuss charges for a statement of claim was
filed that they would effectively locked in to the process.”

Yes 52 57%
No 14 15%

Yes 43 47%
No 23 25%

Yes 28 30%
No 14 15%
Not Applicable 19 21%
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“the agency started with one theory of the case, but when presented with compelling evidence then they were happy to adjust their stance”

“you see complaint only upon settlement”

“The theory articulated in the consent documents were inconsistent with positions later taken in the process of considering acceptable
buyers. It was not clear how they considered the rule of certain third parties in the market and they were not transparent about their views.”

“The agency does allow oral hearings after the issuance of the report. However, the agency does not allow examination/cross-examination
of witnesses and does not allow economists to orally make a presentation. Moreover, no official record of the oral hearing is made, making it
exceedingly difficult to transmit a record for appeal. Finally, the agency leadership routinely discusses the matter ex parte with the
investigative arm of the agency. There should be evidence in the file regarding communications between the leadership and the
investigative arm.”

“The agency case was a settlement process, so we had an opportunity to input to the final complaint. For all other cases, we did not have an
opportunity to input to the statement of objections. “

“Even if there was the opportunity for written submissions as well as an oral hearing following the Statement of Objections (i.e. the draft
submission), we had the impression that our arguments were not reflected - or only formally dealt with - in the final decision.”

“Before the issuance of the investigation notice, under the current procedure there is no right to written/oral defense; however, after the
service of investigation notice, investigated parties have written and one oral defense prior to the issuance of the final decision.”

“Agency uses the reply to the SO to enhance the final decision, adding new legal arguments not subject to the adversarial system in the
administrative phase.”

“It is very rare (if any) to have the authority change the formal charges.”

“The process after the statement of objection was excellent (time to respond, a second round of objection and a respond to this second
round and a hearing before persons that are independent from the investigating body and that take themselves the decision)”

While there is an opportunity to provide a written submission on the proposed draft charges, it is not fully effective because of limited access
to theory and evidence that the agency has”

“All the meetings are unofficial meetings since the whole process is written.”

“Assuming a negotiated plea, the target would have ample opportunity to discuss the nature of the charges and the facts that would be
submitted to the court in support of the charges. In the absence of a negotiated plea, there would likely be no such opportunity.”

“The agency allowed us up to the issuance of the examiner's report to make whatever submissions we desired, but the utility thereof was
severely impacted by the lack of information about the allegations, evidence and legal theories asserted against us. The time allotted for the
oral hearing was inadequate due to the complexity of the issues and the numerous basic errors in the examiner's report, many of which were
attributable to the refusal of the agency to engage with us during the investigation. Nor was the hearing timely, as it was apparent to us that
the agency was reluctant to largely reject the findings and conclusions of its staff as set forth in the examiner's report.

Other Potentially Relevant Issues During the Investigation

Q50: Was there an internal review mechanism (such as a “devil’s advocate” panel) at key stages of the agency’s investigation
and decision-making process?

Q51: If an advisory committee or similar panel gives its views on the matter prior to the agency issuing a final decision, do the
parties have a meaningful and timely opportunity to present their views before the committee or panel?

Yes 12 13%
No 36 39%
Not Applicable 15 16%
Don’t Know 25 27%

Yes 7 8%
No 27 29%
Not Applicable 50 54%
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Q52: If yes, did the panel or its members confer directly with the parties to inform itself?

Q53: As an alternative to formal proceedings, were consensus settlement procedures available at the agency?

Q54: Was the respondent required to admit to any fact or accept any legal theory as part of such settlement?

Q55: Please use this question to provide us with any additional observations or context you wish to describe in

regard to answers provided to Questions 50-54.

Below are summarized, modified for confidentiality or shortened for length select responses:

“Any settlement of a collusion complaint requires a party to admit to a contravention of section 4(1)(b)”

“In a preliminary draft, the defendant was not threatened with a fine due to the fact that it had only achieved limited sales with the products in
question. All of a sudden though, the agency changed its mind and came up with a revised statement of objections in which the defendant
was threatened to be fined.”

“Under a common law system many of these issues are resolved through the courts. So the questions about advisory panels may not be
entirely appropriate. Having said that, the commission does have some checks and balances with regard to when it issues proceedings. Staff
reports and recommendations have to stack up be backed up by external legal advice in most cases.”

“In the confines of a coverall response, it is worth noting that while in relation to mergers the commission has the power to grant clearance is
it still seeks to differentiate between the investigative actions performed by staff and the quasi judicial determination made by the
commissioners.”

Yes 5 5%
No 11 12%
Not Applicable 50 54%

Yes 47 51%
No 31 34%

Yes 22 24%
No 40 43%
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“The [agency] claims to have a devil's advocate panel, but this is a purely internal and untransparant procedure which the parties can neither
see nor influence. There is also a possibility for formal commitment proceedings.”

“There are settlement procedures in vertical restraint investigation cases but not for cartel cases.”

“The [agency] believes that there is no power in the competition [legislation] to allow it reach a settlement on pending matters. I am not sure
that this is correct as a matter of law. Even if it is, the [legislation] should be amended to allow settlement of matters without a final decision
on the merits if that is possible.”

“Settlements are not uniformly available with European national regulators. At least in one case, they used very heavy handed tactics.”

“The legal basis for settlement agreements between cartel participants and the [agency] was introduced by [this law], i.e. after the
proceedings against our company. However, it was possible to submit an application for immunity or reduction of fines (leniency application).
In this leniency application, the cartel participant has to submit relevant information to the [agency], i.e. basically to admit the relevant facts of
the case and even go further and provide the [agency] with information not formerly known by the authority.”

“Settlement procedures are not available in [this country]. Commitments are available, but not in cartel cases.”

“In this particular case, the leniency applicant, in order to be found fully cooperating and thus benefit from its leniency applicant’s status, was
supposed (although never formally requested) to admit all charges (product-specific) in the course of proceedings.”

“In the case of [this agency] , the "panel" is an independent decision making body. the settlement procedure supposes to renounce to
discuss the whole objection: there is no way to reach an agreement on the precise extent of the objections, which in our case, led us to
prefer a full defense strategy.”

“Consensus settlement is implicit under [this legislation] but the agency has never utilized it in our experience.”

“Draft settlement discussions were held. As a general matter, in [this country], the parties are not required to admit to an substantial
lessening or prevention of Competition.”

“There were discussions about possible settlements but they did not go forward as it was obvious the parties were too far apart.”

“It is probable that some form of internal assessment within the agency and/or the public prosecutor's office took place (possibly multiple
times), including review by persons not directly involved in the investigation, to assess whether to continue with this matter. The target has
no visibility on this.”

With reference to two illegal similar conducts alleged by the claimant, the [agency] reached opposite conclusions without providing any
consistent reasoning: in particular, it is not clear why similar conducts in one case have been declared as a serious abuse of dominance
while in the other case have been completely neglected by the [agency].”

“We were told that there was a devil's advocate" panel, and that it was provided with a short paper we had submitted to the agency without
our knowing of the panel. It is very useful to allow the Target to explain in its own words a summary of its defenses, rather than rely solely on
the agency's case team to provide the panel with the information it should evaluate.”

“In accordance with the [legislation] and similarly to [another region’s legislation], the [agency] may close an investigation by accepting
commitments offered by the undertaking concerned. The decision of the [agency] renders the commitments binding with a penalty in case of
non-compliance. However, such commitment decision does not conclude an infringement nor requires the undertaking concerned to admit its
wrong-doing.”

Final Agency Decision Making Process

Q56: Did the parties have an opportunity to meet with agency staff leadership and decision makers prior to the agency making
its final decision?

Yes 49 53%
No 27 29%
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Q57: If YES, did such meetings provide a meaningful and timely opportunity for parties to present their views?

Q58: Following the issuance of a formal statement of charges (e.g. State of Objections, Examiners Report, Draft
Complaint) was there a timely and meaningful opportunity for parties to submit a written response thereto, prior
to the agency making a final decision?

Q59: Following the issuance of a formal statement of charges (e.g. State of Objections, Examiners Report, Draft
Complaint) was there a timely and meaningful opportunity for an oral hearing before the agency's leadership or
decision makers?

Q60: Were applicable rules of procedure concerning representations before agency leadership or decision
makers applied equally to the parties and the agency’s investigative staff?

Yes 32 35%
No 22 20%
Not Applicable 18 24%

Yes 50 54%
No 15 16%

Yes 31 34%
No 33 36%

Yes 24 26%
No 17 18%
Not Applicable 32 35%
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Q61: Were applicable rules of evidence concerning representations before agency leadership or decision makers applied
equally to the parties and the agency’s investigative staff?

Q62: Were applicable rules on ex parte contacts concerning representations before agency leadership or decision makers
applied equally to the parties and the agency’s investigative staff?

Q63: Were the parties given a meaningful opportunity to challenge the evidence against them and examine or
cross-examine witnesses during the agency process?

Q64: If YES, at what stage(s) in the process?

Below are summarized, modified for confidentiality or shortened for length select responses:

“Evidence may be challenged at any time. Examine or cross-examination of witnesses, usually only at the early stage of the discovery
phase.”

“All.”

“At the Tribunal hearing.”

“At the oral hearing, parties can cross-examine each other, though not the investigators of the authority. In other words, full cross-
examination is available to the target and the complainant.”

“During oral hearing.”

“To expand on the above responses, the [agency] both the investigative and the boys a judicial function of granting clearance is, but it is not
have the ability to challenge a merger other than through the courts (can decline clearance, in which case mergers are unlikely to, but could

Yes 17 18%
No 20 22%
Not Applicable 36 39%

Yes 16 17%
No 16 17%
Not Applicable 41 45%

Yes 19 21%
No 31 34%
Not Applicable 26 28%
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theoretically, proceeds). Given this background there is clearly some asymmetry in the approach, but the process is run fairly so that parties
to have the ability to provide evidence on any outstanding queries.”

“Evidence can be challenged at the hearing and in submissions, but witnesses cannot be cross examined.”

“When answering the SO, there is the chance to call witnesses presented during the investigative process to cross-examine them. During
the investigation stage this was not possible.”

“It is possible to meet ex-parte with decision makers or parties during the proceedings have the right to ask for a oral hearing at the closing of
the proceedings.”

“Within the whole process of administrative proceedings.”

“This is a severe problem with the [agency] and it should forthwith require all communications with the investigative staff to be part of the
record.”

“Briefs/post hearing briefs/ Counter final briefs”

“The investigated undertakings were provided a meaningful opportunity to challenge the evidence against them subsequent to the service of
the investigation report. It should be noted that there is no procedural right to cross-examine the witnesses.”

“Yes, when presenting its allegations after the [agency] issues its formal statement of charges.”

“A party to the proceedings may produce and provide to the authority any information/document supporting its view or challenging evidence
(as available in the accessible case file) at any time during the investigation, until the investigation is closed. However, the [agency] rarely
uses witnesses as evidence (there was no witness hearing in this case), so there was no opportunity to examine/cross-examine any
witness.”

“In all stages. Sometimes the it was taken as formal step and the "meaningful" opportunity did not exist.”

“oral hearing”

“Re Q63, the procedures of such challenge is available only in a review process AFTER the final decision of the agency. Therefore, it is not
a meaningful way to reflect counsel's views into the agency's final decision.”

“Once the parties had to answer the final indictment.”

“After all submissions are filed and examined. At trial stage”

“During the stage of evidence evaluation (after the target submits its formal response to the [agency]).”

“During the whole process.”

“No rules of evidence and no right to see the witnesses or to question them.”

“Throughout the process.”

Q65: Did the parties have an opportunity to comment on the final decision before it was finalized?

Q66: If the agency found an infringement, did the parties have the opportunity to review and comment on the

recommended penalty before it was finalized?

Yes 13 14%
No 49 53%
Not Applicable 15 16%

Yes 16 17%
No 31 34%
Not Applicable 26 29%
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Q67: Please use this question to provide us with any additional observations or context you wish to describe in

regard to answers provided to questions 56-66.

Below are summarized, modified for confidentiality or shortened for length select responses:

“The comments are not duly taken into account. It is handled as a formality. The drafted wording of the decision hardly changes.
Usually, an additional paragraph is inserted to summarily dismiss the respective party's arguments without weighing the pros and cons.”

“The above questions they cannot be entirely relevant to our law and system, under which the commission has no direct power to issue
penalties et cetera, this is the courts.”

“If the [agency] finds an infringement in relation to a merger it will need to issue proceedings.”

“[This agency’s] process protects information the parties submit.”

“[This country’s]law does not follow a practice to share potential or draft resolution with the parties to receive comments. Such
information is confidential and cannot be disclosed.”

“The position is different between agencies - [one] does not permit meetings with the decision maker; but at the [other] there is at least
one oral hearing with the decision makers.”

“There should be a formal bifurcation of the decision on the merits (i.e., did a breach occur) and a decision to levy a fine.”

“In one case in [this country], the authority interviewed former employees without informing us.

“The final decision making process of the [agency] raises significant doubts about its compatibility with due process principles. In
particular, the [agency] does not verify the accusations made in leniency applications, does not hear witnesses and does not examine
witnesses on behalf of target companies. In our view, this violates [certain laws], and is in stark contrast particularly to national criminal
law cases and particularly the proceeding before [another country’s agency] (e.g. [that agency] conducts witness interviews).”
Moreover, arguments brought forward in responses to the [agency’s] Statement of Objections are generally not reflected - or only
superficially and formally dealt with - in the [agency’s] final decisions. See also Q 33 and Q 49. “

“The SO does not specify the applicable fine, only identifies the applicable provisions of the [legislation].”

“Regarding question 63, the parties are given the opportunity to challenge the evidence against them, but cannot cross-examine the
witnesses.”

“The decision is drafted at the end of the proceedings, after the evidence gathering is closed, directly prior to its issuance. The parties,
following access to the evidence finally made available to them, may provide the authority with their final standpoints. However, there is
no possibility to get acquainted with possible resolution or penalty before the final decision is issued.”

“There is a possibility to appeal to the same authority to review the final decision, but such possibility is not meaningful.”

“There was a possibility to respond to the case-team presentation of the elements for the calculation of the penalty (e.g., affected sales,
repeat offender etc.) but the value of the penalty was not disclosed and thus could not be discussed.”

“Regarding Q65, the commenting opportunity was limited to confidentiality issues.”

“After the [legislative amendments], adversarial hearing (where access to the evidence is broader than during the investigation, though
not fully sufficient) became only available after the formal decision of the agency. Pending the hearing, a cease and desist order is
practically not suspended without court order with deposit and an order to pay fines is not suspended at all. This is not satisfactory for
parties/counsels.”

“Under [our] system, the [agency head] sits in during the hearing before the [agency] but does not make any arguments. We
understand that the [agency head] briefs the [agency] separately by making presentations but we are not entirely sure of this. Parties
are not given the right to cross examine witnesses or experts either before the [agency head] or the [agency] . The [agency] doesn't
issue a notice for a hearing for penalty after is on clues there is an infringement.”

“In [this country], in general, there are no formal meetings with the agency staff, but it possible to have informal meetings. The penalty
is applied by the [court], not by the [agency] . Rules of evidence and a detailed formal procedure applies in the process before the
[court].”

“Although there are not discussions on the foregoing prior to the final resolution, a reconsideration appeal is available for the parties to
challenge the final resolution and address these items.”

“Very inadequate processes.”

“The [agency] is an investigative agency which makes no decisions with respect to charges or penalties. It makes recommendations to
the government prosecutors. While there are informal procedures/guidelines governing interactions with the [agency] in the context of
immunity/leniency applications, there are no such procedures governing pre-charge negotiations/discussions with the [agency].”

“In the statement of objections some elements/charges haven't been highlighted/put forward, but they have been inserted in the final
decision, with no possibility for the parties to present their views/comment.”
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“The oral hearing was inadequate because (i) the agency had already made up its mind in many respects, in part to fulfill the prophecy
in its announcement to the media upon the opening of the investigation (see response to 6 above), (ii) most of the [senior agency
officials] who decided the case, and the presiding officer at the hearing, were former [agency] prosecutors; (iii) at least some of the
evidence upon which the agency relied was never disclosed to us; (iv) in contrast to agency staff acting as prosecutors, we had no
opportunity to compel the production of documents and information from complaints and third parties; (v) we had no indication that
agency staff at any time sought from complainants and third parties potentially exculpatory documents and information; (vi) there were
unlimited ex parte contacts during and after the hearing between the agency's final decision makers and agency prosecutors; (vii) the
time limits established for the hearing, including portions thereof, we not enforced against the prosecutors; (viii) the agenda for the
hearing (including portions thereof) sometimes was changed at the last minute at the request of the prosecutors; and (ix) we were told
by third-parties who testified on our behalf that they were thereafter visited by agency staff and threatened with investigations if they
would not agree to retract, contradict or supplement their testimony.”

“We were not told about how often and on what issues complainants met with senior agency officials so we were unable to determine
ourselves how best to assist the officials in their thinking about the case.”

“Due process matters play a different role in administrative versus judicial procedures.”

“The case/investigation described here closed with commitments offered by the investigated undertaking. The commitments were

heavily debated

Confidentiality

Q68: During the investigative process what measures were taken to limit the disclosure of confidential information

outside the proceeding and for improper purposes?

Below are summarized, modified for confidentiality or shortened for length select responses:

“Once confidentially is granted by the agency, secrecy is ensured. Occasional leaks occur”

“Usual grand jury rules”

“Confidentiality is protected under the statutory framework.”

“The [legislation] contains a provision on confidentiality of information.”

“There are confidentiality provisions in the [legislation] - and the [agency] respects confidentiality.”

“The law imposes a duty of secrecy to all parties involved.”

“No information was shared with the complainant.”

“Confidentiality is properly and appropriately maintained during the investigative process.”

“Statutory protections.”

“Confidential versions of file are prepared, no copies are allowed of leniency applications”

“Parties can submit information to the [agency] on a confidential basis. This cannot be released unless ordered by the [other agency] .
The [agency] does respect claims for confidentiality.”

“Pro forma instructions to parties.”

“procedures are quite strict”

“The respondents may claim confidentiality of certain information submitted by them to the [agency].”

“When submitting documents to the [agency] for purposes of enabling the [agency] make an assessment, parties have a right to mark
the documents as confidential where they do not want them disclosed to the public. The [agency] usually respects this arrangement and
in such cases, no information so marked is divulged to the public by the [agency].”

“The [agency] has a good approach to confidentiality and will not disclose information unnecessarily.”

“The [agency] maintain confidentiality and, where necessary can issue confidentiality orders specifically although these are little used.”

“The parties are consulted before the [agency] can share their confidential information with other affected parties or third parties. A
decision to publish can be challenged in court.”

“Confidentiality clauses ex parte”

“All information is confidential. There is no access to the docket at that stage.”
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“materials are kept in other files”

“Material was disclosed to us only if no confidentiality claim made or agencies over-ruled that claim.”

“We are not aware that the [agency] take any special precautions. Indeed, there are numerous examples of officers of the [agency]
"leaking" information to the press about sub judice matters. This is clearly unacceptable.”

“The parties have an option to claim confidentiality under the [regulations]. Some of the parties had even claimed for confidentiality
which the agency had also appreciated but later it went on to disclose the confidential data through the investigating authorities.”

“The preliminary investigative process is confidential”

“The regulators would typically have us indicate what information was confidential and provide our reasons for that.”

“Confidential treatment of business sensitive information such as market shares etc.”

“Most importantly, leniency applications were protected when third parties asked for access to the file.”

“The [agency] when sharing evidence it gathered from the investigated undertakings black lined confidential information. The [agency]
also did not provide certain documents such as written defenses of other investigated undertakings.”

“The file was kept confidential vis-à-vis third parties.”

“If a party asks for confidentiality, the relevant documents will be submitted in a sealed envelope to the [agency] , and it will be decided
if the requirements are fulfilled in order to obtain the confidentiality of the documents. If the [agency] denies the confidentiality, the
documents get back to the public file and will receive the same treatment as any other documents of the file.”

“Most confidential documents are not available until an advanced step in the procedure”

“On the basis of [this country’s legislation], the parties are authorized to request protection of specific evidence as confidential (including
business secret). The authority may refuse to accept such request (it happened during this specific investigation). At the same time, the
[agency head] may limit access to the evidence ex officio (this was applied to leniency materials before closing gathering of evidence
and making it accessible to all parties).”

“Third parties will not have access to the file during the process.”

“The confidential information is in a separate file and only authorized persons can have access to it.”

“The proceedings are solely accessed by the parties involved. Additional confidentiality can be requested and must be founded.”

“Under [this country’s] law, all confidential information must be marked as confidential and an application is required to be filed claiming
confidentiality and giving reasons for claiming confidentiality.”

“grand jury secrecy, no concern about disclosure of confidential information”

“Grand jury secrecy rules, [this agency] always keeps things confidential”

“No explicit process outside general practices”

“[This legislation] provides limitations on disclosure of confidential information. These limitations were followed by the [agency] and no
confidential information was improperly disclosed.”

“Good confidentiality procedures used within the [agency].”

“Yes”

“The [agency] and its members had the obligation to keep confidentiality. Disclosure of confidential information by agency members is
a criminal offense.”

“The documents are marked as business secrets and reasons given why they should be deemed as confidential.”

“During the investigation stage there is no access for the parties to the investigation file. After the [agency] is served, the file is made
available to the interested parties, but all confidential information is secured and remained filed separately. Public versions of some
documents are available in the main file.”

“[This agency’s] provide for confidentiality”

“The parties could request the [agency] confidentiality about information provided and mark as confidential the documents filed.”

“The [agency] has strict guidelines governing the protection of confidential information and these appear to have been adhered to.
Public comments made by the [agency] at the commencement of the investigation did not appear to be consistent with their obligations
or usual practice.”

“We do not know the measures employed by the agency other than to refuse to disclose anything to the target or its counsel. To the
agency's credit, we had no indication that any of our confidential information was disclosed to complainants or the public.”
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“The agency assisted us in resisting a request by one of the complainants to gain access to the agency's file for use in a proceeding in
a different jurisdiction.”

“Access to file only occurs after statement of objections and excludes confidential information.”

“Access to redacted version of the file. “

“Special Non Confidential version of the SO for each party”

“The complainant was asked to leave the hearing room when the [agency] debated with the defendant some of the details of the
commitments offered.”

Confidential treatment of specific documents and submissions pursuant to these”

“Takes place in connection with investigations based on leniency agreement.”

Q69: To what, if any, extent did the agency staff review claims of confidentiality to determine that there was a genuine
need for confidential treatment?

Below are summarized, modified for confidentiality or shortened for length select responses:

“Confidentiality rules are public, although the agency has significant authority to decide on confidentiality based on discretionary
powers.”

“It was not necessary in this case”

“Not at all.”

“Such claims were continuously made and reviewed by the agency stuff.”

“There was no need for such claim.”

“N/A -- all materials are confidential.”

“To a certain extent”

“Generally claims are respected without detailed review.”

“Not very apparent.”

“to some extent”

“They did not proceed so, so far.”

“They hardly do so.”

“[Agency] staff review this request is carefully and critically assess claims on confidentiality.”

“To a sufficient extent.”

“Limited to the information strictly linked to the competition concerns”

“not during the investigation”

“The staff requires that suppliers of information categorize whether or not certain information could be confidential since eventually after
the SO the target will have access to the docket, except for confidential information.”

“They did review and under pressure were prepared to disclose some further material (though inadequately in relation to the issue of
what the seller would have done absent the sale - see above).”

“The [agency] has a completely inconsistent approach to confidential information. It should promulgate written guidelines (with
appropriate public consultation) to achieve a consistent approach after giving all parties fair advance notice about what is and is not
confidential information.”

“The agency through its order had appreciated the parties need for confidentiality; but later went on to issue the investigation report
disclosing the data that was claimed as confidential by the alleged parties.”

“They were pretty thorough about this.”

“to a limited extent”
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“The [agency] usually reviews claims for confidentiality and also grants protection for confidential information and in particular the
leniency application. “

“When publishing a final decision, the [agency] is more reluctant to grant confidentiality treatment. We have experienced this in
particular in the recent past.”

“The undertakings are able to submit confidentiality requests and the [agency] reviews such requests. Its review process is relatively
extensive.”

“When in favor of the agency investigation.”

“The [agency] verifies if the disclosure of the document supposed to be confidential, will significantly affect the party that claims
confidentiality, or the third who has provided the document in question; or will give a significant advantage to a competitor.”

“they generally make a careful review”

“Each and every confidentiality request is examined by the case officer. However, the requests are admitted only for the evidence
provided by a party requesting protection. One could not request protection of business secret included in documents provided by
another party to the proceedings. Such requests were rejected in this case.”

“They will review claims and decide whether or not these are reasoned.”

“The confidentiality was reviewed on the merits, but it was maintained.”

“We were free to confidentialise any information. When deemed necessary by the case-team, part of the confidential information could
be de-confidentialise; we had the opportunity to give our views before it was done.”

“Claims were reasonably assessed and confidentiality assertions were respected.”

“It always carries out an extensive review since they are wary of confidentiality.”

“The [agency head] and the [agency] always review such requests and pass orders.”

“There is a formal policy for confidentiality claims”

“There is a confidentiality procedure”

“If there was discussion about claims of confidentiality with the [agency] a Court would decide whether there was a genuine need for
confidential treatment.”

“To a fairly good extent”

“Normally when the parties are not able to justify the confidentiality of any document, the [agency] review in more detail the information
and draft public versions of these documents on its own.”

“”Taken on faith”

“No review is done by the Agency.”

“Yes quite intensely and in good faith”

“We had no indication that the agency staff reviewed any claims of confidentiality.”

“We had no indication this was ever done.”

“[The agency] does, but criteria are strict and sometimes opaque.”

Q70: During the investigative process was there also protection for information subject to lawyer or attorney-client
privilege?

Yes 56 61%
No 20 22%
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Q71: If there were limitations to the scope or application of attorney-client privilege, please describe.

Below are summarized, modified for confidentiality or shortened for length select responses:

“In down-raid procedures, breach of attorney-client privilege is not uncommon, but in many cases supported by judicial order.
Other than that, breach of attorney-client privileges is rare.”

“While privileged documents were not used to establish the infringement, the investigators had access to them, so it is not clear to
what extent such documents were used internally to form a conviction.”

“It is very arbitrary for the agency to apply or not apply the attorney-client privilege.”

“Not really an issue”

“As noted earlier, we understand that the [agency] has evolved its approach in relation to having an independent review where
necessary”

“[This legislation] misses how to deal with Atty-Client privilege. We have raised such issue within the context of dawn raids and try
to suggest to include such issue in the new regulations of the [legislation] but we have been unsuccessful so far.”

“No privilege for in-house counsel or non-EU lawyers”

“In house counsel opinions / work was not treated as privileged”

“Even if there is an attorney-client-privilege under [its] law, documents by in-house counsel are not protected. This raises severe
problems for in-house counsel to fulfill, under the same principles as outside counsel, its role of trusted advisor to internal clients,
with a view to ensuring vigorous competition law compliance. In the interest of allowing in-house counsel to effectively fulfill its
guardian role and avoid, detect and rectify competition law violations, it would be high time for the [jurisdiction] to recognize the
attorney-client privilege also for in-house attorneys (at least for those who are members of the bar and similarly bound by
professional rules as outside counsel).”

“According to the Ethical Code of Lawyers, all exchanges between lawyers and his client should be covered by confidentiality.
However, regarding the administrative proceedings taking place before the Antitrust Authority, there is no specific rule establishing
such a confidentiality covering these exchanges. If this [agency]does not respect such privilege, the lawyer will be able to object
any violation of such a principle of confidentiality.”

“There was the issue of lawyer's opinion reported in company documents and therefore considered as non protected”

“General rules were applied to attorney-client communication (i.e., this was protected upon request, when the communication
included business secret).”

“[This country’s] law recognizes the concept of client attorney privilege. There is an absolute bar on the attorney for disclosing its
advice unless the privilege is waived by the client. Interestingly, in- house counsel do not have privilege in [this country].”

“There are not clear rules or guidelines on this issue in [this country]. Legal privilege is regulated as a prohibition for professionals
(including lawyers) for not to disclose information shared by their clients.”

“house counsel get no privilege for their material.”

“To the agency's credit, it respected our assertions of legal privilege.”

“[This region’s] law does not recognize in agency proceedings privilege between a client and in-house counsel, or outside counsel
not licensed to practice in the [region]. Nevertheless, the agency to its credit worked with us to find ways to accommodate our
privilege concerns while still receiving relevant documents and information.”

Q72: Was there a review process to determine the legitimacy or scope of privilege claims and, if so, how was it
administered?

Below are summarized, modified for confidentiality or shortened for length select responses:

8 responses simply answered “no” or “none” and 2 responses answered “yes.”

“No such review process. If police authorities wish to seize protected documents, usually, a request is made to the competent
Court, which order is frequently granted without much of a review process.”

“Not really an issue”

“The [agency] will sometimes agree to an independent external counsel being appointed to determine disputes about privilege.”

“There is-but disputes were resolved informally”

“Yes. It is a semi-transparent check by somebody with the [agency] .”
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“In our proceedings, there was no need to determine the legitimacy or scope of privilege claims. If that had been an issue, a
review process specifically against the decision refusing confidentiality treatment would have been opened to the [court].”

“There was only an internal review”

“There is a process but we did not need to invoke it.”

“No privilege claims”

“A decision taken by the [agency head] can be reviewed by the [agency] on an internal appeal process.”

“Yes. Procedure to identify disputed documents and then a review. Potential for third party review/decision that proved
unnecessary in this case”

“If there was discussion about legitimacy or scope of privilege claims a Court would decide the issue.”

“yes - proper enquiry and a clear decision”

“Yes. Documents over which privilege was claimed were submitted to a separate group within the [agency] , not engaged in the
investigation, which worked with the target to resolve privilege issues. This process worked satisfactory.”

“The parties would appeal to the [agency head] should the need arise.”

Q73: Please use this question to provide us with any additional observations or context you wish to describe in

regard to answers provided to questions 68-72.

Below are summarized, modified for confidentiality or shortened for length select responses:

“Overall not applicable.”

“Pursuant to the [legislation], the leniency applicant's identity shall be confidential and protected. The [agency] interpreted this
rule in a very broad way to exclude all the information provided by leniency applicant from the parties' access except for those
they would like the parties to respond. In other words, the [agency] believes they have sole discretion to decide to what extent
they will present the information provided by the leniency applicant to the parties for their response. This renders the investigation
process less transparent and raises the due process concern.”

“There is the need to address attorney-client privilege information and to provide the relevant rules therein.”

“There is almost no protection of attorney client communication under [this country’s] law. It only applies to defense counsel's
communication after proceedings have been initiated.”

“Lack of privilege and lack of respect to role of counsel are big problems in due process of [this country’s] rules, while penalty and
powers of agency are getting greater.”

“The agency did not carry its functions thus far.”

Concluding Questions

Q74: Considering the investigation described in your response listed above, how would you evaluate the

agency's overall transparency and due process procedures?

Below are summarized, modified for confidentiality or shortened for length select responses:

“The agency has a formal approach to due process procedures. Frequent offenses on the substance. Transparency procedures are a
general rule, but not uncommonly breached.”

“7 in 10.”

“Excellent”

“The main concern with respect to the Bureau relates to the transparency of its decision making. While the staff maintain that they
disclose their theory of harm, it is often difficult to understand what objections they have and how they can be addressed. Frequently it
is a moving target, which is difficult to hit”

“The quality varied widely from agency to agency”

“poor”

“Not satisfactory”

“The Tribunal is excellent, and the Commission is sub-par. In most cases, one does not fully know the case against you until the
hearing and presentation of evidence - sometimes even after witness statements. The Commission's settlement process is often not
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meaningful as it tries to get concessions in cases where it is not appropriate. The Commission does not give access to the file, and
often does not give access to the full complaint.”

“I would evaluate the agency's performance as poor in terms of transparency and due process procedures.”

“For a complainant, the agency’s transparency and due process procedures are inadequate and effectively non-existent.”

“Very good.”

“Dismal. While the Competition Act provides for procedural guarantees, the authority clearly is not willing or competent to put these
provisions in effect.”

“The overall transparency and due process procedures are somewhere between roughly satisfactory and poor.”

“They were fairly transparent and quick, but the review still caused unnecessary delay and ultimately caused the parties to reveal the
review due to SEC reporting requirements.”

“Very Poor.”

“Our matter was resolved without resort to formal hearing process, so all of the advocacy was by way of negotiation. We never got to a
point that transparency was a concern.”

“The investigation has been poorly managed, with shifting theories: initially an express exclusive dealing agreement -- after there was
no evidence found of such an agreement, a theory of a coerced implicit agreement that likewise has no basis in the facts). The agency
has not been sensitive to the burdens imposed, and deposed a number of witnesses who knew nothing even after we told them that the
witnesses would know nothing.”

“I believe that the agency process is not transparent and does not allow due process.”

“Average.”

“I would give it maybe 5 or 6 out of 10.”

“Adequate”

The Authorities, in this case the investigative body has not observed basic due process principles, such as statutory limitation, acting in
a non-independent way. Also transparency has not been respected.”

“The party's inability to access the file in a cartel case involving a leniency application and lacking a formal statement of charge or
objection would impair the parties' ability to defend themselves during the investigation.”

“Generally, the Agency observes the rules of transparency and due process procedures in making its assessments.”

“Given the adversarial nature one could argue that the procedure is slanted slightly to the commission as it has both an investigative
and adversarial role, but we do not have the issues of the commission also being the adjudicator. This would appear to be a strength of
our system. The weakness it may be that there is less scope arguably for negotiation as the commission will not want to weaken its
position.”

“Excellent.

Transparency is acceptable. Due process is lacking in regards of the review of privileged documents and in regards of the copying of
digital data. As to the latter, the Authority copies huge quantities and does not allow the parties/their representatives effective to review
in an effective way, whether the documents are out of scope or privileged. In addition, we have the impression that that Authority copies
way too much data, which renders the foregoing point more problematic”

“Mixed. It was often difficult to learn what the theories were, what the timeline was and how they were coordinating with the other
investigating authority.”

“It granted a due process, providing the access to file and the opportunity to reply to the concerns.”

“Overall fairly transparent and members of the Division being very accessible, but occasional lack of focus meant that little certainty of
direction existed”

“They are inquisitorial during the investigation stage and adversarial after the SO. y main concern is that the Executive Secretary
investigates and instruments the proceedings and drafts the resolution subject to review and discussion to the Commissioners which
poses an inherent conflict of interest. There are no administrative law judges within such framework.”

“3 from 5. At the moment (the third antimonopoly package came into force) procedures became more transparency.”

“Better than in the past.”

“Given that the agency is levying large fines, it's procedures must be effectively perfect. It cannot make mistakes, nor can it be ad hoc
in its approach.”
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“On an overall basis the agency carried an improper investigation by not giving parties an opportunity to cross examine and by not
allowing the parties to investigate its records including those evidences which it used against the alleged companies.”

“Reasonable”

“I would say they were pretty transparent, but also wanted to rule the case, which made it impossible to reach a settlement.”

“EC, generally good. Other European regulators varied. (This agency) was terrible.

“insufficient transparency”

“extremely lengthy process.”

“The (jurisdiction) part of the transaction was carved out in order for the global transaction to move forward.”

“Quite satisfactory”

“The agency overall role as investigative and decision-making authority, legislator and prosecutor is highly problematic and, in our view,
not in line with the right to a fair trial according to Article 6 European Convention of Human Rights (ECHR) and Articles 47 and 48 of the
EU Fundamental Rights Charter.”

“Although the Authority, compared to its previous investigation files, was relatively more transparent and observed the parties due
process rights, there is room for further improvement such as the sharing of defense briefs of other investigated undertakings.”

“From a formal point of view procedures are in principle satisfactory. In practice the application is just formalistic”

“The authority was not fully transparent as to the (i) evidence and (ii) cooperation under leniency procedures.”

“As to (i), long-lasting review of some confidentiality requests disabled parties from access to significant amount of evidence. As to (ii),
the leniency applicant was not warned about the authorities’ doubts as to the applicant’s cooperation; only at the end of the
proceedings, in the final decision, the authority refused to grant leniency to the applicant.”

“The process is transparent and fair. In settlement proceedings, however, there is a lack of transparency.”

“In (this country), we have a good transparency level. We have access to the files, the authority is obliged to publish notices in almost
all the steps of the proceedings and there are several opportunities to submit documents and arguments. The due process, however, is
compromised. The authority fails to individualize the conduct of each defendant and sometimes use a "collective “guiltiness, which
difficult the exercise of the defense.”

“The procedure following the statement of objection was generally fair and transparent, but for the envisaged penalty, whose level was
not submitted to contradiction. But the duration and the total lack of transparency of the pre-statement of objection phase was critical.”

“The agency was transparent and professional, which is consistent with my typical experience with them.”

“Zero, it's investigations are shrouded in secrecy, the website contains nothing.”

“Ranks very well, even though it may have certain deficiencies.”

“It has all the very same transparency of an administrative proceeding in a nation where there is no meaningful role for judicial
oversight.”

“The agency is a very young agency. It has made a reasonable start but has a long way to go
not much transparency but due process and fairness”

“No transparency at all, even on decision to not proceed with the case”

“Average. The Bureau threatened legal proceedings as a means to encourage a settlement, but ultimately decided to drop the case.
No details were provided for why the Bureau dropped its case.”

“There is need for improvement but they are conducted fairly well”

“There are clear and sufficient rules regulating the Commission's transparency and due process procedures, although there are also
some blanks or lack or regulation in essential issues, such as the attorney-client privilege scope. This topic has became more relevant
now, since dawn raids have become more frequent with the new regulations in place since 2011.”

“Varied over time. Once senior Staff was involved, the dialogue became more useful.

In general, the process is transparent. However, due to the Agency's political control, results of a certain process may be used for
political purposes by the National Government.”

“Very weak. Not an effective medium for a vigorous defense.”

“Overall, due process was provided in accordance with governing law and practice. Two areas of concern that arose in respect of this
matter were:
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1. inappropriate agency public disclosure commentary at the outset of the investigation.
2. failure to move the investigation forward in a timely fashion.”

“Formally the agency observes the rules of procedure, but it doesn't take into consideration the target's position/arguments.”

“Grossly inadequate, especially as to transparency of decision-making and disclosure to the target of allegations, evidence and legal
theories asserted against it.”

“Reasonable. In merger cases, the greatest problem is the uncertainty that may arise if market participants flag issues and the
Commission decides not to (fully) inform the merging parties thereof.”

Q75: How did this particular competition agency's transparency and due process procedures compare with procedures of
other competition agencies you have encountered?

Below are summarized, modified for confidentiality or shortened for length select responses. It is also important to note that positive
statements about particular jurisdictions which have been identified below often have divergent experiences for the same jurisdiction based
on other practitioner’s experiences which were captured in this survey.

“There could be greater transparency around the basis for their decisions compared to a number of other agencies who must make
statements of objections public or otherwise disclose their reasons for challenging a transaction or conduct.”

“very poor compared to the EU Commission procedure for first phase, even with commitments.”

“very poor in transparency and due process”

“Poorly.”

“Better: there is a full oral hearing before a body which is independent of the investigators. During the hearing, the parties (target,
complainant and interveners) can cross-examine each other.”

“Worst ever experienced.”

“Less than average.”

“Much faster.”

“Not up to the this agency’s usual standards.”

“This agency is notably worse than other agencies such as the European Commission and OFT/Competition Commission.”

“Less transparent that some established agencies.”

“This agency’s investigative process is less transparent and compliant with due process than the EC, the JFTC and the KFTC due to
the two points in our response in Q74”

“I consider that the commission's approach compares extremely favorably with those jurisdictions which I worked with for around,
including the EU, US and Australia.”

“Excellent”

“The French Autorité de la Concurrence is more transparent and gives more opportunity to influence the decision.”

“The European Commission is more transparent as to timing and gives more opportunity to discuss.”

“The European Commission also copies less digital data, is we find more in line with due process.”

“A little less than even this agency's normal procedures.”

“Bundeskartellamt adopts a fairly pragmatic approach that provides access to documents and gives the parties opportunities to be
heard, but ultimate decision making process remains opaque.”

“My understanding is that other agencies have additional mechanisms to protect also fundamental rights of targets.”

“Equivalent to agencies in continental Western Europe”

“The agency’s approach is much weaker than that of the European Commission and the US antitrust agencies.”

“As mentioned, the transaction in all other jurisdictions closed one year ahead of this country, although the parties operations in this
country were insignificant if compared to those that existed in the U.S., Europe and other jurisdictions throughout the procedure there
existed very little predictability about timing, further requests and the confidentiality standards applied by the agency case-handler”

“Rather satisfactory”
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“In national jurisdictions, the different roles adopted by the EU Commission are usually separated between the executive, legislative
and judicative power. In particular, national competition authorities - even if they sometimes have consultation rights - usually do not
have a right to initiate legislation. Also, evidence provided by leniency applicants is examined properly (e.g. by interviewing witnesses),
Often, national competition authorities are more open for informal contacts (e.g. the Bundeskartellamt).”

“Similar”

“Other agencies are more forthcoming and ready to discuss matters”

“This authority is less transparent than the Brazilian.”

“Overall, the procedure is fairer than the European Commission's one because of the two rounds of contradiction and the independent
decision making panel. But the lack of state of play meeting and the lack of transparency before the SO made the procedure less fair
during the first phase of the matter”

“As good or better than other agencies.”

“Better than some”

“Unequal due process relation between enforcers and defendants. Enforcers may build a case a for 4 years, yet defendant solely have
10 days to answer the SO.”

“Less transparency than EC and less opportunity for judicial review than EC.”

“Less also than UK or Canada.”

“Transparency in process is very weak in this jurisdiction. There is no clear process and none of the usual process steps which I have
encountered with other agencies. The jurisdiction is very outcomes focused and the processes”

“The degree of disclosure followed by the EC seems more sensible than this agency’s process given the release of a detailed
Statement of Objections. This agency does not have any such obligation.”

“Excellent”

“Worse.”

“Better than this jurisdiction”

“The process is highly transparent until a final decision is reached.”

“Overall, this agency's transparency and due process procedures compare favorably with those of other agencies.”

“Substantially worse than average.”

“Grossly inferior to some, marginally superior to others.”

“Okay.”

“This EU based jurisdiction is more and more closer to the European Commission procedural standards.”

“Very well”

“Is still far from jurisdiction I consider to be a model in the subject- the US.”

Q76: Based on your experience, in what areas of transparency and due process do particular ICN member agencies generally do well?

Below are summarized, modified for confidentiality or shortened for length select responses. It is also important to note that positive
statements about particular jurisdictions which have been identified below often have divergent experiences for the same jurisdiction based
on other practitioner’s experiences which were captured in this survey.

“EU in state of play meetings (although could be further improved, is already an example to be followed), and hearings before the
Hearing Officers.”

“Confidential treatment of information is reliable”

“Merger control.”

“The Federal Cartel Office in Germany does well in due process once the proceedings have been shifted to the Higher Region Court in
Düsseldorf as first instance in fining proceedings.”

“US agencies' merger guidelines are a model. Their guidelines in other areas (IP, competitor collaborations) represent an important
intellectual contribution, though the safe harbors are so conservative as to be meaningless.”
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“Publicizing their decisions and investigations.”

“Meaningful engagement with parties ahead of decisions being taken.”

“The TFTC is willing to negotiate the deadline for responding to their questions or time of interviews and welcome the parties' multiple
submissions during the investigation. The TFTC also welcomes the parties' foreign counsel to join the local counsel attend the
interview. The TFTC staff is able to comminute with foreign counsel in English.”

“EC lets you know what they are investigating and writes thorough decisions on matter at conclusion.
Mainly, access to file”

“State of play meetings established by the European Commission are useful; in practice implementation of such rules poses the biggest
challenge.”

“My understanding is that DGComp has better protection of target rights but I could be wrong.”

“Notwithstanding, the FCC has improved importantly in comparison with its original design. The FCC is quite open to discuss but not
necessarily easy to convince.”

Confidentiality issues / Submission of defense documents”

“Formally in the SO and final decision.”

“little experience with US or Europe - Asian agencies less transparent - mainly due to fear of making mistake publicly than any desire to
be less transparent”

“the notice of investigation is issued at an early stage and access to file is usually granted, with the limits indicated above.”

“They generally do well as regards the possibility to respond to formalized objections”

“The OFT is highly transparent in issuing draft decisions stating their current position and allowing parties to respond.”

“In the area of consumer complaint, own investigations, public consultations, in Zambia, South Africa, U.S and U.K to mention but few.”

“Set procedures for mergers etc”

“Protection of confidential information.”

“In pre- application meetings”

“General management of investigation files; classification of confidential information; procedure issues; and publicity of resolutions.”

“They generally do well in term impartiality and fulfillment of procedural rules.”

“Allowing targets to make written submissions in their defense”

“DG COMP has formalized when State of Play meetings take place. The question remains whether they are as useful as they can be;
this is in the hands of the agency.”

“Access to files, meetings with case handlers, public horizontal merger guidelines.”

“Access to case records, meetings with staff, horizontal merger guidelines.”

Q77: Please give examples from particular ICN member agencies (whether in the form of published guidelines or other documents or from

personal experience) that you think can provide useful examples for other agencies concerning transparency or due process?

Below are summarized, modified for confidentiality or shortened for length select responses:

The European Commission's Best Practice Guidelines provide a good example.”

“The EC's statement of objection can provide the parties with sufficient facts and evidence, which is helpful for the parties to defend
themselves or settle with the EC.”

“I believe the US and EU authorities have more experience and staff and produce important documents and notices.

“We believe that the German Federal Cartel Office has a rather high standard with regard to transparency and due process….even if
also aspects of its procedure could be improved.”

“We use as a reference the US and EU guidelines. Brazilian authority is starting the production of guidelines.”

“The OFT is particularly transparent when issuing draft decisions for comment.”

“Australian merger guidelines”
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“ACCC Immunity policy”

“In December 2008 Fiscalía Nacional Económica published a general internal procedure for conducting its investigations. The
document is very general. The name of the document is "Guía Interna para el Desarrollo de las Investigaciones y para las Actuaciones
Judiciales de la FNE“

“The Commission's public search tool is very helpful to find precedents and resolutions. “

“FTC Guidelines shall be considered by other agencies to develop similar rules in other jurisdictions.”

“Guidelines, CADE’s website. ACCC and Canadian Competition Bureau materials.
ACCC, EC (guidelines, access to decisions, leniency and settlement procedures)”

Q78: Based on your experience are there issues with transparency and due process for which particular ICN member

agencies could improve, to the

Below are summarized, modified for confidentiality or shortened for length select responses:

“Yes. There are no hearings at all before the (agency), and almost no state of play meetings in merger cases.”

“In unilateral conduct cases, giving the target the possibility to cross-examine the complainant, can be beneficial to the whole process.”

“A serious project needs to be put in place for (agency), in co-operation with donor countries, in order to establish a qualitative and fair
competition enforcement system.

“The first instance in fining procedures should be an independent tribunal. It is far from being sufficient to have a tribunal only as a
second instance even if, in theory, it has full jurisdiction as to the facts and to the application of the law. In practice, it is a particularly
difficult uphill battle to challenge the fining decision of the authority at the court.”

“In all areas the agency’s performance requires improvement.”

(Agency) should increase its use of closing statements. Complaints in consent decrees should actually set forth a basis for the relevant
markets alleged rather than boilerplate.

The (agency) could allow due process by, amongst other things, (a) allowing oral hearings; (b) allowing evidence to be tested; (c)
carrying out additional investigation as proposed by the parties.

Investigations are sometimes announced to the press before the firms subject to investigation have been notified by the SACC.

“(Agency) should, in general, abide for the due process of law principles provided by the legal regime. ICN could help improve such
practices. This has happen in several cases, not only on the reported above.”

“It should be possible to confront individuals making statements on behalf of a leniency applicant.”

“Yes. The privilege against self incrimination, right to a second tier judicial panel in all matters of fact.”

“In (this country), it would be recommendable to adopt guidelines, a directive or any rule in order to guarantee the privilege of
confidentiality between lawyer and client, during all kinds of administrative proceedings.”

“The way procedural rules are applied is really the matter. It would be important to have internal review bodies as well as actual
separation between investigation and decision making.”

“Sometimes agencies change their understandings on some specific issue. Such change should be previously disclosed.”

“More room should be given to gather "positive" evidence before the SO and in general, the SO should be the result rather than the
beginning of the dialogue with the case team.”

“Too many authorities do not separate investigation and decision making, which should be a fundamental pre-requisite if the process is
to be deemed fair.”

“Some authorities do not allow enough time to prepare a sound response to their objections.”

“(Agency) process might benefit from more informal meetings to complement the formal hearings. But the overall process there already
is very good.”

“Legal theory beyond administrative interests - the agency should have basic knowledge e.g., evidence rules, civil and criminal
procedures and perhaps legal ethics as well.”

“Investigations can founder and are not as transparent as other types of agency action such as mergers; there is a lack of transparency
around timing (sometimes driven by the scale of investigation);”

“Yes. (Agency) could improve by giving details about the facts under investigation and about the evidence and legal and economic
theory of their case. They could also give formal opportunities to discuss those facts, evidence and theories before initiating the
procedure before the court. They should also communicate in a timely way the end of the investigations.”
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“Access during assessment of mergers”

“Third party involvement in proceedings.”

“The proceedings’ extension may be unbearable for all parties involved due to its length and lack of information on the status of the
case: in fact, following the opening of the case, the Agency may stand still for years (e.g. three years) without issuing a final decision
nor providing the interested parties with any updates on the status of the proceedings. This latency leads all parties involved to
unbearable legal uncertainty which seriously jeopardizes all stakeholders (including the target’s clients and suppliers) and, ultimately,
harms competition in the market. In this respect, the Agency’s attitude is therefore clearly in contrast with the aims of public
enforcement.”

“In proceedings which are not based on serious grounds or are manifestly ungrounded, the Agency should better close the proceedings
timely stating that there are no grounds to proceed. But this is not the case, the Agency carries on proceedings with no serious
grounds, and following a considerable time (e.g. four-five years), the Agency closes the proceedings by accepting (fake) undertakings,
i.e. undertakings which are manifestly incapable of eliminating truly serious competition concerns. This makes the complainant to seek
the annulment of the final decision adopted by the Agency and the related undertakings, with further waste of time and money due to
the following litigation in courts. In similar cases, the Agency would have been better to close immediately the proceedings stating that
there are no grounds to proceed.”

“Yes. (i) Agencies should disclose to the target all allegations, evidence and argument (legal theory) against it, as early in the
investigation as possible, notwithstanding any claims of confidentiality which, if legitimate, can be addressed by restricting access to the
target's counsel. (ii) Agencies should provide or if necessary seek the authority to provide a means by which the target may compel
the production of documents and information by complainants and third parties within the agency's jurisdiction. (iii) Ex parte contacts
between agency decision makers, on the one hand, and complainants, agency staff acting as prosecutors, and the target, on the other,
should be strictly prohibited. (iv) If agencies make public announcements about the opening, closing or status of an investigation, they
should provide drafts to the parties to ensure the announcements are fair and do not prejudge any issues. The rote statement included
with most announcements is often inadequate for this purpose. (v) If the agency does make an announcement regarding the opening
or status of an investigation, but later closes the investigation or drops particular issues without taking action, then it should announce
this to the public. (vi) agencies should respect the attorney client privilege regardless of the jurisdiction in which a party's counsel is
admitted to practice; (vii) agencies should permit counsel from the target's jurisdiction to participate in the case and at any hearing,
subject to the supervision of local counsel.”

“Timing is critical in merger cases. Agencies that either do not abide by strict time tables and review periods, or that arbitrarily extend
review periods do review, (Agency Y): 2 months; (Agency Z) extension each time agency raises questions. Another due process issue
in merger control is the use of discretionary powers to declare the notification complete, thereby making the start of the review period
dependent on the agency's willingness to start the review process.”

“More tight timeline is always an issue especially from the complainant's point of view.”

“Could better protect information provided in connection with a leniency agreement.”

Q79: If the above-listed questions did not cover all key aspects of your past experiences before competition

enforcement agencies that may be relevant to the consideration of transparency and due process, please

provide additional information about your particular experiences.

Below are summarized, modified for confidentiality or shortened for length select responses:

“Due process issues should be given much more attention due to the fact that there is a constant shift in the assessment of what
actually is a violation of competition law provisions. The concept of an infringement is nowadays almost entirely based on theoretical
concepts and a number of presumptions that are far from reality in business life (e.g. information exchange). The notion of an abstract
and potential danger to competition as being sufficient (restriction by object) without any effect whatsoever on the market must be
challenged. Moreover, the notion of "normal competition" is far from being clear in order to serve as a value that needs absolute
protection, such as. e.g., human life. Usually, only in case of murder or the like, it is common to punish the mere intent. Competition as
concept cannot be compared to human life.”

“I believe that (this agency) can improve as to press releases in order to be more objective and not expose parties to the condemnation
of the court of public opinion before the entire challenge process is so completed.”

“These (agencies) need to more proactively think through overlapping jurisdiction. With respect to due process principles in (this
jurisdiction) competition law enforcement, it would be crucial to take seriously the presumption of innocence with respect to parental
liability for cartel infringements committed by management or personnel of subsidiaries or JV companies of the respective parent”

“Recognition of the company’s right against self incrimination under RFI produced by the competition authority.”

“Following the authority’s practice as to public announcement of institution of investigations, as to access to evidence received from
confidential point of view and as to due cooperation with leniency applicants, we find transparency and due process, as well as the
authority’s loyalty to the parties, was (and usually is) flawed.”

“Hearings should focus on each side presenting its evidence with a possibility to cross-question them in front of the hearing officer. Oral
hearing are a very material part of any due process, too many authorities either by-pass them, neglect them of, like the (this
jurisdiction), organize them but without any meaningful outcome.”
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“In (this country), the investigations relies in large part voluntary cooperation of the suspected companies during the course of
investigation - e.g., production of documents, interview of witness. The agency often asks for too much voluntary cooperation which is
practically compulsory procedures. But I am skeptical if the agency is allowed to do the same in compulsory procedures.”

“Regional and national authorities in Europe need to work together to sort out overlapping jurisdiction issues, otherwise this will
undermine confidence in the system, especially at the EU level. Companies will be reluctant to settle EU level cases when national
authorities are pursuing essentially the same case.“


