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SUMMARY OF RECOMMENDATIONS

The Pension Benefit Guaranty Corporation (PBGC) should strengthen its commitment to
encourage plan sponsors to continue to maintain defined benefit plans.
* The PBGC should recommit itself to the goal of fostering private sector defined
benefit plans.
* The PBGC should be a conduit between employers and Congress for conveying
concerns and gathering information. For example, while the Financial Accounting
Standards Board (FASB) is not under the jurisdiction of the PBGC, the
accounting rules issued by FASB have a significant impact on defined benefit
plans. As such, the PBGC could be a valuable liaison between plan sponsors and
Congress.
¢ The PBGC could play a larger role in helping reduce the plan termination rate.

Changes in PBGC governance are needed to ensure its ongoing viability.

* The PBGC should adopt written governance procedures.

* The number of members on the board of directors should be increased.

* The board should include plan sponsors. The Chamber recommends
representatives for small and large businesses and sponsors of multiemployer
plans.

* Board member terms should overlap to encourage smooth transition periods.

PBGC premiums should be affordable, administrable, fair, consistent, and predictable.
Premiums should not be increased except as part of a long-term plan to address the future
of private sector defined benefit plans and the PBGC.

* Decisions to increase PBGC premiums should be part of a comprehensive
discussion of changes needed at the PBGC, including governance and
methodology.

* Congressional approval of PBGC premium increases should continue to be
required.

The PBGC Participant and Plan Sponsor Advocate should be a liaison between the
business community and the PBGC.
* The Participant and Plan Sponsor Advocate should promote the following issues
within the PBGC:
o A corrections program at the PBGC that is similar to corrections programs
within other agencies of jurisdiction.
o Resolution of plan sponsor concerns with ERISA Section 4062(e).

The PBGC should be more transparent about the modeling systems and assumptions used
to calculate its deficit.
¢ The PBGC should implement a forum to allow the modeling systems and their results
to be publicly discussed with interested parties.



STATEMENT OF PURPOSE

As sponsors of defined benefit plans and professionals in the retirement plan arena, Chamber
members have a vested interest in the ongoing viability of the Pension Benefit Guaranty
Corporation (PBGC) and an abiding concern about the PBGC'’s ability to adequately insure
defined benefit plans for sustainable premiums. The PBGC is the final backstop for participants
in the defined benefit plan system. Therefore, it is necessary to ensure that the PBGC remains a
viable and credible institution.

In the last several years, the defined benefit plan system has faced several significant
challenges—industry bankruptcies, an overhaul of the funding rules, demographic changes, and a
financial crisis affecting every type of industry and investment. The Chamber believes that this is
the appropriate time to review the governance, policies, and practices of the PBGC to ensure that
the PBGC and the defined benefit plan system are able to withstand additional challenges in the
future.

BACKGROUND

The Pension Benefit Guaranty Corporation (PBGC) was created in 1974 by the Employee
Retirement and Income Security Act (ERISA) to guarantee private single and multiemployer
defined benefit pension plans, to ensure prompt and uninterrupted benefit payments to plan
participants when plans become distressed or are terminated, and “to maintain premiums . . . at
the lowest level consistent with [the PBGC] carrying out its obligations.”! ERISA’s enactment
and its creation of the PBGC were prompted by the 1963 collapse of the Studebaker Company.
Studebaker’s pension plan was so underfunded that only about one-third of the 11,000 eligible
employees received full pension benefits, about a third received about 15% of the benefits they
had earned, and about a third received nothing.”

The PBGC is completely self-financed and finances itself using four types of revenue streams:
(1) insurance premiums imposed on single-employer and multiemployer defined benefit pension
plans, (2) terminated pension plan assets, (3) recoveries from terminated plan sponsors, and (4)
investment earnings on those premiums, assets, and recoveries.’ Although the PBGC is wholly
owned by the federal government, its liabilities are not backed by the full faith and credit of the
federal government.*

The PBGC currently protects approximately 42 million participants in more than 24,000 defined
benefit pension plans.’

CHAMBER CONCERNS AND RECOMMENDATIONS

Given the PBGC’s role and the greater emphasis being placed on retirement security
generally, this is the perfect time to reexamine the role of the PBGC and its policy
objectives. Since the implementation of ERISA, there has been confusion over the lines of
jurisdiction between the Department of Labor (DOL) and the PBGC. Officially, by statute, the



PBGC exists within the DOL, although there has been disagreement among the DOL and the
PBGC on whether the PBGC was intended to operate as a separate entity.® Initially, the Secretary
of Labor was empowered by ERISA to direct operations, personnel, and the budget as chairman
of the board for the PBGC. However, the Pension Protection Act of 2006 (PPA) established an
independent director of the PBGC, who must be confirmed by the Senate.’

The Chamber believes that clarifying this jurisdiction would be beneficial in setting PBGC
policy goals and objectives. Having a clear delineation of jurisdiction would also be beneficial in
determining how to structure the PBGC’s governing operations and the best people to fill
leadership roles. Given the very significant role that the PBGC is playing as the custodian of
billions of dollars in pension assets and the greater emphasis being placed on retirement security
generally, this is the perfect time to reexamine the role of the PBGC and its policy objectives.

The PBGC should strengthen its commitment to encourage plans sponsors to continue to
maintain defined benefit plans. Even though one of the PBGC’s primary goals is “to encourage
the continuation and maintenance of voluntary private pension plans,”® the Chamber is
concerned that the PBGC focuses too much on its insurer role and not on encouraging private
employers to establish and maintain employee benefit plans. For example, during the debate over
the Pension Protection Act of 2006, many employers felt that the PBGC ignored the adverse
impact of excessively burdening employers and, instead, weighed in with policymakers to come
down hard on what it regarded to be scofflaw employers.

The PBGC'’s Strategic Guidance Plan states that safeguarding the pension insurance system is a
strategic priority.” The Chamber believes that it is at least equally important for that plan to
explicitly give a high priority to the continuation of the private pension system. By supporting
and encouraging the private system, the PBGC is safeguarding the insurance system by
decreasing the number of participants who would otherwise depend on the PBGC for benefits.
Not only did Congress list that first among the goals it established for the PBGC, but it is
essential to the sound working of the PBGC’s insurance program. Premiums are levied only on
active plans. As the defined benefit plan universe shrinks, the PBGC premium base shrinks,
causing the PBGC to continually increase premiums for the shrinking number of active plans.

Moreover, ERISA requires this as a priority for the PBGC. ERISA Section 4002 states that the
purpose of the organization is “to encourage the continuation and maintenance of voluntary
private pension plans for the benefit of their participants.” While the Strategic Guidance Plan as
a whole is aimed at this directive, there is no explicit recognition of this statutory goal.
Consequently, we encourage the PBGC to explicitly include this directive.

Recently, the PBGC has made significant efforts aimed at addressing employer concerns. '’
Nonetheless, the Chamber believes that by explicitly making a commitment in the Strategic
Guidance Plan of encouraging plan sponsors to continue to maintain defined benefit plans, the
PBGC would deter further erosion of that commitment in future administrations.



Recommendations:

* The PBGC should recommit itself to the goal of fostering private sector defined
benefit plans.

* The PBGC should be a conduit between employers and Congress for conveying
concerns and gathering information. For example, while FASB is not under the
jurisdiction of the PBGC, the accounting rules issued by FASB have a significant
impact upon defined benefit plans. As such, the PBGC could be a valuable liaison
between plans sponsors, Congress, and FASB.

¢ The PBGC could play a larger role in helping reduce the plan termination rate.

Changes in PBGC governance are needed to ensure its ongoing viability. The PBGC’s board
does not have any formal, written governance procedures. Until recently, the board was not
required to meet any certain number of times annually and met infrequently over the past three
decades. During the period between 1980 and 2010, the board met only 23 times—Iess than
annually.'' In 2003, the board agreed to meet twice a year, although a review of meeting minutes
indicates that the meetings usually only last about an hour, with no significant time being spent
on operational and strategic issues.'

The PBGC'’s corporate governance structure has come under scrutiny by the Inspector General
for the PBGC and the Government Accountability Office (GAO), citing several perceived flaws
in its system of governance."> Even with changes made in the last several years, the GAO
continues to express concern about the PBGC’s governance structure. In a 2010 report, the GAO
stated that “while the current PBGC board is meeting more frequently than in prior years, its
members still have little time to devote to PBGC governance and the board remains vulnerable to
disruptive transitions during future changes of administration.”"*

In 2012, Congress passed several PBGC reforms in the Moving Ahead for Progress in the 21st
Century Act. Generally, the provisions address board meetings, voting requirements, PBGC
general counsel responsibilities, board employee compensation, and director and board member
conflicts of interest. In addition, the law establishes the position of Participant and Plan Sponsor
Advocate, whose duties include acting as a liaison between PBGC, plan sponsors, and
participants; advocating for the rights of participants in PBGC-trusteed plans; and helping plan
sponsors and participants resolve disputes with the PBGC. The law also requires the PBGC to
contract with an agency or organization to conduct an annual peer review of agency pension
insurance modeling systems; develop review policies and procedures for all modeling and
actuarial work performed by PBGC’s Policy, Research, and Analysis Department; and submit to
Congress a timetable for addressing recommendations by the Office of the Inspector General.

These reforms were taken from legislation introduced by Chairman Tom Harkin in the Rebuild
America Act (S. 2252) earlier in 2012. The one substantive provision that was not passed into
law was the increase in the number of board members. The Rebuild America Act increases the
number of board members from 3 to 7; members are to be appointed by the president; and no
more than 2 members of the board (beyond the Labor, Treasury, and Commerce secretaries) may
be members of the same political party. Moreover, it would have required that at least one



member be an enrolled actuary or other financial expert and at least one member to have
experience with the issues unique to retired plan participants.

Despite the recent reforms, the Chamber remains very concerned about the PBGC’s lack of
formal governance rules. In general, the Chamber supports the recommendations laid out in the
2010 GAO report and the principles in Senator Harkin’s 2012 Rebuild America Act.

Recommendations:

* The PBGC should adopt written governance procedures.

* The number of members on the board of directors should be increased.

* The board should include plan sponsors. The Chamber recommends
representatives for small and large businesses and sponsors of multiemployer
plans.

* Board member terms should overlap to encourage smooth transition periods.

PBGC premiums should be affordable, administrable, fair, consistent, and predictable.
Premiums should not be increased except as part a long-term plan to address the future of
private sector defined benefit plans and the PBGC. Since the establishment of the PBGC in
1974, it has most often operated at a deficit."” This ongoing deficit has led to many concerns
about whether the PBGC can continue as a viable entity on its own or if a federal bailout will be
necessary in the future. For FY 2013, the PBGC had a total deficit of $35.6 billion.'

The PBGC'’s single-employer program reported a $27.3 billion deficit, which is a $1.7 billion
decrease from FY 2012."7 This decrease was due in part to an increase in premium payments and
a decrease in the liability calculation due to higher interest rates.'® The single-employer program
currently covers approximately 32 million participants in about 23,000 pension plans."

The multiemployer program reported an $8.2 billion deficit, which is an increase of $3.2 billion
from FY 2012.%° This increase is mainly due to the net addition of 22 new probables. However, it
is also due, in part, to actuarial adjustments that combine the effects of a lower interest factor
with new mortality table assumptions that project longer lives for participants. The PBGC paid
$89 million in financial assistance to 44 insolvent plans that cover approximately 71,000
participants.”' The multiemployer program currently covers approximately 10 million
participants under about 1,400 multiemployer plans.?

There is considerable debate around the PBGC deficit number for the single-employer program.
Many in the business community, including the U.S. Chamber, argue that a substantial portion of
the deficit is due to historically low interest rates that are also plaguing defined benefit plans.

The low interest rates are exacerbated by conservative discount rate assumptions used by the
PBGC to calculate future liabilities and conservative assumptions on investment gains to
calculate future assets. Moreover, the PBGC’s single-employer deficit is not an immediate crisis.
Even the PBGC acknowledges that there is no crisis. In its 2013 annual report, the PBGC states
that the “PBGC still has very substantial assets, and the day when we run out of money is years
away.” Moreover, in its 2012 Exposure Report, the PBGC states that “[i]n the 5,000 scenarios
simulated in SE-PIMS, there are none in which PBGC assets are completely exhausted within



the 10-year projection horizon.” Nonetheless, discussions about the deficit often lead to
proposals to increase premiums.

For 2014, the flat-rate premium for single-employer plans is $49 per participant, and the variable
rate premium is $14 per $1000 of underfunded vested benefits.> These premiums are due to
further increase under the Bipartisan Budget Act of 2013.%* Additionally, there is a termination
premium of $1,250 per participant for plan sponsors that enter into bankruptcy and then are later
dischar%gd.25 For 2014, the premium for multiemployer plans is $12 per participant (indexed to
wages).

The debate over premiums generally hinges on whether the PBGC is viewed as purely an
insurance agency, where premiums should be directly associated with risk, or if it is viewed as a
quasi-insurance agency, where premiums are based on various considerations. In either case,
both of these issues directly impact plan sponsors and can impact the way employers decide to
structure their retirement plans.

The business community has consistently opposed measures that increase PBGC premiums for
the sole purpose of decreasing its deficit.”” For example, during the PPA debate, the business
community opposed proposals that would allow the PBGC to raise premiums without
congressional authorization. The business community felt it was important that Congress—as a
neutral third party—determine whether premium increases were appropriate in the context of the
defined benefit system as a whole and not just the PBGC deficit. The Chamber continues to
support this position.

Increases to PBGC premiums are occurring more and more frequently. Most recently, PBGC
premium increases were included in the Bipartisan Budget Act of 2013 as a revenue raiser.”® It
seems that premium increases will continue to be viewed as a revenue raiser in future legislation
(e.g., tax reform). The Chamber opposes PBGC premium increases outside the context of
comprehensive retirement reform. Without full consideration of the policy implications, the
increase in premiums amounts to a tax on employers that sponsor defined benefit plans. Before
the recent $9 billion increase in PBGC premiums, employers were already paying more than
$2.23 billion in premiums annually for the pension benefits they provide to 33 million
participants. Every additional dollar that employers must pay to the PBGC is one less dollar that
can be used to fund participant benefits, expand the business, create jobs, and grow the economy.
Only employers that provide defined benefit pension plan benefits have this tax burden. It is one
of the government-imposed burdens that has caused so many employers to avoid maintaining
defined benefit plans.

Recommendations:

* Decisions to increase PGBC premiums should be part of a comprehensive
discussion of changes needed at the PBGC, including governance and
methodology.

* Congressional approval of PBGC premium increases should continue to be
required.



The PBGC Participant and Plan Sponsor Advocate should be a liaison between the
business community and the PBGC. In September 2013, the board of directors of the PBGC
selected a Participant and Plan Sponsor Advocate. Legislation did not clarify the exact duties of
the advocate, so the PBGC has reached out to interested parties for input. The Chamber
appreciates the efforts of the agency to ensure that this new position meets the needs of all
stakeholders. As a start, the Chamber believes that the advocate is uniquely positioned to be a
liaison between plan sponsors and the PBGC. In addition, there are several issues that the
advocate could promote within the PBGC and the administration generally.

Recommendations:
* The Participant and Plan Sponsor Advocate should promote the following issues
within the PBGC:

o A corrections program at the PBGC that is similar to corrections programs
in other agencies of jurisdiction.”’

o Resolution of plan sponsor concerns with ERISA Section 4062(e).
In December 2012, the PBGC announced that it would change its
enforcement efforts with respect to ERISA Section 4062(e) to alleviate
enforcement burdens for 92% of companies sponsoring defined benefit
pension plans.*® Nevertheless, for those plan sponsors that must deal with
ERISA Section 4062(e), it remains a significant burden. The advocate
could promote a forum for all interested parties to discuss this issue and
work on further reforms.

The PBGC should be more transparent about the modeling systems and assumptions used
to calculate its deficit. The PBGC uses its own proprietary modeling system, the Pension
Insurance Modeling System (PIMS), to model its potential financial position and risk exposure.
The PBGC has developed a single-employer (SE-PIMS) and multiemployer (ME-PIMS) version
of its modeling system.

ME-PIMS and SE-PIMS both project long-term exposure by running many simulations, each
modeling year-by-year changes over 10 years. Each simulation starts with known facts about the
economy, the world of insured plans, and the PBGC’s financial position. Then, the program
introduces random year-by-year changes (within certain bounds) to model economic
fluctuations, producing new outcomes a year at a time. Neither the single-employer nor the
multiemployer PIMS are predictive models. SE-PIMS does not attempt to anticipate companies’
behavioral responses to changed circumstances. Although ME-PIMS mathematically models the
likelihood of mass withdrawal from a given plan or plan insolvency prior to mass withdrawal, it
does not anticipate behavioral responses by individual employers.”'

While the PBGC has attempted greater transparency in this modeling system, there is still
significant confusion surrounding these systems.’> Due to the technical nature of determining
and implementing a modeling system, the Chamber does not believe that it is its place to weigh
in on the specific methodologies used in the system. Nonetheless, the Chamber does believe that
the PBGC could make the information around the modeling systems more accessible. For
instance, rather than just issuing a technical report, the PBGC could implement a forum (e.g.,



conference call or roundtable) that would allow interested parties to discuss the modeling
systems and ask questions directly.

Recommendation:

¢ The PBGC should implement a forum to allow the modeling systems and their results
to be publicly discussed with interested parties.

CONCLUSION

The PBGC is an important part of the private defined benefit pension system. Chamber members
are committed to the ongoing viability of the private pension system and the PBGC. The PBGC
has made positive steps, and the Chamber looks forward to continuing to work with it to ensure
the continued success of the entire private defined benefit system.
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