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The U.S. Chamber of Commerce is the world’s largest business federation 

representing the interests of more than 3 million businesses of all sizes, sectors, and regions, 

as well as state and local chambers and industry associations.  The Chamber is dedicated to 

promoting, protecting, and defending America’s free enterprise system. 

 

More than 96% of Chamber member companies have fewer than 100 employees, and 

many of the nation’s largest companies are also active members. We are therefore cognizant 

not only of the challenges facing smaller businesses, but also those facing the business 

community at large. 

 

Besides representing a cross-section of the American business community with 

respect to the number of employees, major classifications of American business—e.g., 

manufacturing, retailing, services, construction, wholesalers, and finance—are represented. 

The Chamber has membership in all 50 states. 

 

The Chamber’s international reach is substantial as well. We believe that global 

interdependence provides opportunities, not threats. In addition to the American Chambers of 

Commerce abroad, an increasing number of our members engage in the export and import of 

both goods and services and have ongoing investment activities. The Chamber favors 

strengthened international competitiveness and opposes artificial U.S. and foreign barriers to 

international business. 
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“Midnight Regulations: Examining Executive Branch Overreach” 
 

Statement of William L. Kovacs 
Senior Vice President, Environment, Technology & Regulatory Affairs 

U.S. Chamber of Commerce 
 

February 10, 2016 
 

Chairman Smith, Ranking Member Johnson and distinguished Members of 

the Committee, my name is William L. Kovacs and I am senior vice president for 

Environment, Technology and Regulatory Affairs at the U.S. Chamber of Commerce. 

This statement describes the Chamber’s perspective on the topic of Midnight 

Regulations. Our members are hurt by poorly-drafted Midnight Regulations. 

Although the Obama administration recently directed agencies to prioritize 

rulemakings now in order to avoid Midnight Regulations, history is an indicator that 

such proclamations fail to stem the flow of last-minute rules.1 

 

The term “Midnight Regulations” did not enter the country’s political 

vocabulary until the Carter administration but presidents have saddled their 

successors with last minute executive actions ever since John Adams’ appointment of 

judges before the inauguration of Thomas Jefferson.2 Midnight regulations are 

nothing new, have been adopted by both political parties, and are the result of a need 

for structural regulatory reform. 

 

This testimony will examine in detail an example of dysfunctional rulemaking 

which stemmed from a Midnight Regulation—the Utility MACT rule—as well as 

recommend solutions to prevent poor quality Midnight Regulations such as the 

Regulatory Accountability Act (“RAA”), the Sunshine for Regulations and Regulatory 

Decrees and Settlements Act, and the Require Evaluation before Implementing 

Executive Wishlists Act (“REVIEW Act”). 

 

I. THE ROOT CAUSE OF FAULTY MIDNIGHT REGULATIONS 

A complex society needs regulations. As U.S. Chamber President and CEO 

Thomas Donohue has said, “[b]usiness has long recognized the need for sensible 

regulations to ensure workplace safety, guarantee worker rights, and protect public 

health.”3 As they endeavor to regulate more and more facets of American society, 

federal agencies must operate in an even-handed fashion, be open with the public, 

and follow the directives of Congress.  

 
                                                      
1 CHERYL BOLEN, “To Avoid Midnight Regulations in 2016, Obama Tells Agencies to Set Priorities 
Now,” Bloomberg BNA (Feb. 12, 2016) available at http://www.bna.com/avoid-midnight-
regulations-n17179923030/  
2 Elizabeth Kolbert, “Midnight Hour,” The New Yorker (Nov. 24, 2008) available at 
http://www.newyorker.com/magazine/2008/11/24/midnight-hour  
3 Remarks of Thomas Donohue before the Des Moines Rotary Club, Des Moines, Iowa (October 7, 
2010) at 3. 

http://www.bna.com/avoid-midnight-regulations-n17179923030/
http://www.bna.com/avoid-midnight-regulations-n17179923030/
http://www.newyorker.com/magazine/2008/11/24/midnight-hour
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Preserving transparency and the ability of Congress to manage federal 

agencies has been a continuing challenge since the Interstate Commerce 

Commission, was created in 1887.  Prior to 1935 and the creation of the Federal 

Register,4 every agency published its own new regulations and there was no central 

repository for interested parties to monitor.  Moreover, agencies were not required to 

take public comment on their proposed rules and respond to those comments in the 

rulemaking record until 1946, when Congress enacted the landmark Administrative 

Procedure Act (APA), which established a uniform rulemaking process, citizen 

participation, procedural transparency, and standards for judicial challenges to 

agency rulemaking actions. The root causes of faulty Midnight Regulations, 

especially those which have a high-impact on the economy, can be traced to 

inadequate notice-and-comment and transparency by agencies, overly-generous 

court deference to agency decisions, and sue and settle agreements between agencies 

and activists. 

 

A. The Administrative Procedure Act and Rulemakings 

 

Enacted in the wake of the New Deal’s vast expansion of federal authority and 

the government’s assumption of extensive control over the U.S. economy in order to 

fight World War II, the Administrative Procedure Act (APA) has been called “the bill 

of rights for the new regulatory state.”5  One commenter has noted that the APA 

expressed the nation’s decision in 1946 to “permit extensive government, but to 

restrain agencies’ unfettered exercise of their regulatory powers.”6   

 

The APA was written as a compromise that allows agencies to use informal 

“notice and comment rulemaking”—an agency only has to publish a notice of a 

proposed rule, allow some opportunity for public comment, and respond to any 

public comments when the agency finalizes the rule.  Courts that evaluate those 

rulemaking decisions use a relaxed standard of review, and defer to agencies’ 

technical expertise.  The APA’s compromise “struck between promoting individuals’ 

rights and maintaining agencies’ policy-making flexibility,”7 actually makes it 

relatively easy for agencies to issue new rules that more often than not will be upheld 

by the courts. 

 

Each year, federal agencies churn out thousands of new regulations. For the 

vast majority of these rulemakings, the APA process has worked very well.  Most of 

the thousands of small rules that agencies propose each year receive little or no 

public comment and require no procedural effort beyond publishing notices in the 

Federal Register.  The ease with which agencies can write new rules helps explain 

                                                      
4 Federal Register Act of 1935, 44 U.S.C. Chapter 15.  The first Federal Register notice was published 
on March 14, 1936. 
5 Shepherd, G., Fierce Compromise:  The Administrative Procedure Act Emerges From New Deal 
Politics, 90 Northwestern University Law Review 1557, 1558 (1996). 
6 See id. at 1559. 
7 Id. at 1558. 
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how agencies could collectively issue almost 200,000 final rules over a 36-year 

period, as illustrated below.   

 

Cumulative Federal Rules Since 1976 

 

 

  

 

 

 

 

 

 

Source: Federal Register 

     

Despite the historic success of the APA in managing small, “run-of-the-mill” 

rulemakings, the ordinary notice-and-comment rulemaking process has become less 

and less capable of handling today’s most extensive and complex regulatory actions. 

 

Significant Final Rules: 2000–2013 

 

         

 

 

  

 

 

 

 

Source: Federal Register 

 

Of all the significant rules issued each year, as shown above, only a tiny 

handful impose $1 billion or more each year in regulatory costs.  In 2011, for 

example, seven proposed rules had compliance price tags of $1 billion or more.8  The 

                                                      
8 Letter from President Obama to Speaker Boehner (August 20, 2011), Appendix “Proposed 
Regulations from Executive Branch Agencies with Cost Estimates of $1 Billion or More.”  The seven 
rules: EPA, Reconsideration of the 2008 Ozone NAAQS ($19-90 billion), EPA, Utility MACT ($10 
billion),  EPA, Boiler MACT ($3 billion), EPA, Coal Ash Rule ($0.6-1.2 billion), DOT, Federal Motor 
Vehicle Safety Standard – Rear-View Mirrors ($2 billion), DOT, Hours of Service On-Board 
Recorders/Recordkeeping ($2 billion), and DOT, Hours of Service (1 billion). 
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Chamber’s analysis of the agencies’ own economic data identifies the rules that carry 

the largest nationwide cost and regulatory burden.   

 

Rules Costing More Than $1 Billion by Agency 

2000–2013 

 
  

Sources: EPA rules from agency RIAs; other agencies’ rules from OMB 

Draft 2013 and Draft 2014 Reports to Congress on Costs and Benefits 

of Regulations. 

 

The data shows that from 2000 to 2013, a total of 30 rules from Executive 

Branch agencies, each with a cost of more than $1 billion per year, are now 

imposing nearly $110 billion each year on the U.S. economy.9  Significantly, EPA 

not only issued more of these rules than all the other agencies combined, the 17 EPA 

rules collectively imposed 82.5% of all the monetized compliance costs.  While the 

high cost of these rules is important, these rules are typically also highly complex and 

burdensome. The rules are far more intrusive than smaller rules and have the 

potential to have profound effects (often unintentional) on fundamental sectors of 

our national economy (e.g., energy, financial institutions, healthcare, education, and 

the Internet).  

 

 

 

 

                                                      
9 Independent regulatory agencies (e.g. the Federal Communications Commission (FCC), Securities 
and Exchange Commission (SEC), and Commodities Futures Trading Commission (CFTC)) are not 
subject to Executive branch oversight by the Office of Management and Budget (OMB) and do not 
routinely perform regulatory impact analysis (RIAs) as directed by OMB Circular A-4 guidance on 
cost-benefit analysis. Consequently, even in the cases when independent regulatory agencies estimate 
the costs and benefits of their regulations, they generally do not adhere to the standards established 
and enforced by OMB and the cost estimates are often not complete or comparable. 
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B. The APA Notice and Comment Process Does Not Work For Billion-

Dollar-Plus Rulemakings 

 

One might assume that, because of their importance, agencies would proceed 

especially carefully when they prepare billion- and multibillion-dollar per year rules.  

An agency would be expected to try to understand how a massive new rule will affect 

specific regulated industries and the communities where those industries are located.  

Unfortunately, however, this is very often not the case.  Time and time again, 

informal notice-and-comment rulemaking procedures have proven insufficient to 

afford interested parties and the public adequate information about the most 

significant, complex, and costly proposed rules, or adequate time to give useful 

feedback to the agency in question.   

 

For the most costly and important new rules, informal rulemaking procedures 

are simply not adequate because of the following factors: 

 

 Agencies make unproven factual assumptions.  Recent rulemakings 

have been grounded entirely on assumptions that are speculative and highly 

likely to be false (e.g., 65% of ozone emission reductions, according to EPA’s 

own Regulatory Impact Analysis for its proposed ozone standards, are 

estimated to come from unknown controls10).  The ordinary notice-and-

comment rulemaking process gives stakeholders virtually no real opportunity 

to disprove these assumptions, because agencies only have to show that they 

have considered an adverse comment and are essentially free to disregard it.   

 

 The public (and very often the agency itself) does not have enough 

information to fully understand how a rule will work in real life.  

Federal agencies frequently fail to grasp the impact that a large new regulation 

– added to prior rules and those of other agencies – have on businesses, 

communities, and the economy as a whole.   

 

 30-, 60-, or 90-day comment periods are too short to allow 

stakeholders to develop detailed comments about complex or 

opaque proposed rules.  By the time a full analysis of a rule’s impact can 

be completed, the rule is final and has already taken effect. As noted 

previously, the Clinton administration provided no public comment its final 

decision to list power plants as a source of hazardous air pollution. 

 

 The information agencies rely upon is often of poor quality, or is 

not verifiable.  Agencies often rely on data that is difficult to obtain or verify 

                                                      
10 NERA Economic Consulting, “Economic Impacts of a 65 ppb National Ambient Air Quality 
Standard for Ozone,” February 2015, available at www.nam.org/ozone. (Study and estimates based 
on data from the EPA’s Regulatory Impact Analysis of the Proposed Revision to the National Ambient 
Air Quality Standards for Ground-Level Ozone, pp. ES-8, ES-9 (November 2014)).   

http://www.nam.org/ozone
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independently, that is based on too few data points, or was developed using 

improper methodology. 

 

 Agencies are required by law to consider the impacts a new rule 

will have on regulated entities,11 but these reviews are limited, 

rushed, or ignored altogether.  Agencies have to take shortcuts to meet 

tight rulemaking deadlines, and often do not complete the analyses necessary 

to know how to develop a rule that accomplishes its purpose without inflicting 

unnecessary harm.   

 

C. Unwarranted Chevron Deference From Courts Can Vest Agencies 

With Excessive Power to Make National Policy 

 

Chevron deference allows faulty Midnight Regulations to survive judicial review. 

Judicial interpretations of the U.S. Supreme Court’s decision in Chevron U.S.A., Inc. 

v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) (“Chevron”) has 

played an important role in the expansion of federal agencies’ regulatory missions 

and claimed authority.  “Under Chevron . . . if a statute is unambiguous the statute 

governs; if, however, Congress’ silence or ambiguity has ‘left a gap for the agency to 

fill,’ courts must defer to the agency’s interpretation as long as it is ‘a permissible 

construction of the statute.’”12   

 

Agencies invoke Chevron to aggrandize their  regulatory power, claiming 

(often wrongly) that Congress vested them with policy-making power through 

alleged “ambiguities” in statutes.  Unfortunately, some lower courts have been 

willing to play along, finding so-called “gaps” in statutes where Congress did not 

intend them.  The deference afforded some agencies by some courts diminishes the 

ability of both Congress and the courts to effectively oversee agency action.   

 

 The result is that poorly conceived and poorly drafted rules too often survive 

legal challenges and take effect.  If Congress desires to regain even minimal control 

over agencies, the scope of Chevron deference must be clearly delineated and limited.   

 

II. A RECENT EXAMPLE OF DYSFUNCTIONAL MIDNIGHT REGULATIONS—THE 

UTILITY MACT RULE 

 

The Environmental Protection Agency’s (“EPA”) Utility MACT rule 

exemplifies a dysfunctional administrative process, which traces its roots to a 

midnight regulation imposed in late 2000 and involved four presidential 

                                                      
11  See, e.g., Executive Order 12,866 (1993) (requiring interagency economic review of “major rules” 
that are likely to have an annual effect on the U.S. economy of $100 million or more); Regulatory 
Flexibility Act, 5 U.S.C. § 601, et seq. (requiring federal agencies to consider the impact their proposed 
rules will have on small businesses and small governments).  Independent agencies such as FCC, SEC, 
CFTC, and OCC are not bound by this Executive Order. 
12 Stinson v. United States, 508 U.S. 36, 44 (1993). 



 

9 

 

administrations. Although the United States Supreme Court held in Michigan v. EPA 

that the EPA failed to consider costs in its decision to regulate mercury emissions 

from power plants,13 energy companies were required to sink the bulk of compliance 

costs and close facilities before the Court came to a decision on the merits.14 

 

A. Early Regulation of Mercury as an Air Pollutant 

 EPA first regulated mercury as an air pollutant in the early 1970s;15 however, 

it lacked any clear jurisdiction to consider regulation of power plant emissions until 

amendments were made to the Clean Air Act (“CAA”) in 1990. In the 1990 

amendments, during the George H.W. Bush administration, Congress directed EPA 

in Section 112 of the CAA to undertake a number of studies on the hazards to public 

health reasonably anticipated to occur as a result of emissions by electric utilities, 

including the rate and health effects of mercury emissions and the control 

technologies required for their reduction16 

 

B. Clinton Administration Midnight Regulation 

 In September 1992 during the waning months of the George H.W. Bush 

administration, following this Congressional guidance, EPA decided not to include 

certain power plants in its list of Hazardous Air Pollutant Sources. Instead, the 

Agency decided to wait for completion of the studies before making a determination 

about how it would regulate mercury. The Natural Resources Defense Council 

(“NRDC”) and other environmental groups responded by filing a lawsuit seeking 

review of that decision with the United States Court of Appeals for the District of 

Columbia Circuit (“D.C. Circuit”) (“1992 mercury lawsuit”).17 EPA initially entered 

into a settlement agreement with NRDC in October of 1994, but did not fully finalize 

the terms until approximately April of 1998.  

 

 Under the settlement agreement, the Agency promised to determine whether 

regulation of mercury from power plants was appropriate and necessary. If it 

determined that regulation was appropriate, the settlement required the Agency to 

promulgate regulations under an expedited schedule.  

 

 EPA did not make this determination until approximately 36 hours after the 

Supreme Court’s decision in Bush v. Gore, which would lead to a change in party 

control of the White House in a mere month.18 Without opportunity for additional 

                                                      
13 Michigan v. EPA, 57 U.S. __ (2015).  
14 Rich Heidorn, Jr., “MATS Challenge Too Late for Targeted Coal Plants,” RTO Insider (Mar. 30, 
2015) available at http://www.rtoinsider.com/epa-mats-coal-plants-14043.  
15 “Air Pollution and Control: List of Hazardous Air Pollutants,” Federal Register 36 (March 31, 1971): 
5931.  
16 Clean Air Act § 112(n)(a)(A), (B).  
17 Petition for Review, Natural Resources Defense Council, Inc. v. U.S. EPA, et al. (D.C. Cir. 
September 14, 1992) (No. 92-1415). 
18 Bush v. Gore, 531 U.S. 98 (2000). 

http://www.rtoinsider.com/epa-mats-coal-plants-14043
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public comment on its decision,19 on December 14, 2000, the Agency found that 

mercury emissions from power plants presented a hazard to human health.20 Both 

the 1997 mercury report21 and the 1998 mercury study22 raised the need for further 

study of the underlying data. This decision by EPA to regulate power plants ignored 

EPA’s own recommendations that further study and review be undertaken.  

 

 EPA’s 2000 determination declared power plants to be the largest domestic 

source of mercury emissions, that those emissions present a significant hazard to 

public health and the environment, and that reducing emissions from electric 

utilities is an important step in eliminating what the Agency considers a health 

hazard.23 The Agency concluded, as a result, that regulation of mercury emissions 

from electric utilities was both appropriate and necessary.24 

 

C. George W. Bush Clean Air Mercury Rule (“CAMR”) 

 Under the George W. Bush administration, in 2005 EPA reversed course and 

issued a finding that it was neither appropriate nor necessary to regulate electric 

utilities under Section 112 of the CAA and removed coal- and oil-fired power plants 

from its Section 112(C) list of sources of hazardous air pollutants.25 Also, EPA 

concluded that it was inappropriate to regulate these power plants under Section 112 

because it was also promulgating a new rule, the Clean Air Mercury Rule (“CAMR”), 

which it claimed would “result in levels of utility [mercury] emissions that do not 

result in hazards to the public.”26 Three years later, the D.C. Circuit vacated CAMR 

and overruled EPA’s Section 112 delisting of power plants for failing to meet certain 

procedural requirements. 27 

 

D. The Obama Administration’s Mercury Air Toxics (“MATS”) Rule 

 Just before President George W. Bush left office, in December 2008, 

environmental advocacy groups sued EPA, seeking to compel the agency to issue 

maximum achievable control technology (“MACT”) air quality standards for 

hazardous air pollutants from power plants.28 Under the Obama administration, EPA 

lodged a proposed consent decree.29 The intervenor in the case, representing the 

                                                      
19 As part of the fact finding process, EPA solicited information on the regulation of mercury from the 
public but did not provide an opportunity for comment on the Agency’s ultimate determination.  
20 “Regulatory Finding on the Emissions of Hazardous Air Pollutants from Electric Utility Steam 
Generating Units,” Federal Register 65 (December 14, 2000): 79825.  
21 “Mercury Study Report to Congress,” EPA 452/R-97-003 (December 1997): Page 3-26.  
22 “Study of Hazardous Air Pollutant Emissions from Electric Utility Steam Generating Units—Final 
Report to Congress,” EPA-453/R-98-004a (February 1998): Page ES-16. 
23 65 Federal Register 79830.  
24 Id.  
25 “Revision of December 2000 Regulatory Finding on the Emissions of Hazardous Air Pollutants 
from Electric Utility Steam Generating Units and the Removal of Coal- and Oil-Fired Electric Utility 
Steam Generating Units from Section 112(C) List,” 70 Federal Register (March 29, 2005): 15,994.  
26 Brief for Petitions, Michigan v. EPA (D.C. Cir.  January 2015)(Nos. 14-46, 14-47, 14-49) at 10-11.  
27 New Jersey v. EPA, 517 F.3d 574, 581-82 (D.C. Cir. 2008).  
28 American Nurses Ass’n v. Jackson, No. 1:08-cv-02198 (RMC) (D.D.C.), filed December 18, 2008.  
29 American Nurses Ass’n, Defendants Notice of Lodging of Proposed Consent Decree (Oct. 22, 2009).  



 

11 

 

utility industry, argued that MACT standards such as those proposed by EPA were 

not required by the CAA.30 

 

 Utility MACT (also known as the Mercury Air Toxics Standard, or MATS) is a 

prime example of EPA taking actions, in the wake of a sue and settle agreement, that 

were not mandated by the CAA. Ironically, even in this situation, where an affected 

party was able to intervene, EPA and the advocacy group did not notify or consult 

with them about the proposed consent decree. Moreover, even though the District 

Court for the District of Columbia expressed some concern about the intervenor 

being excluded from the settlement negations, the court still approved the decree in 

the lawsuit.31 In the final year of President Obama’s first term, EPA released in the 

Federal Register the extremely expensive Utility MACT Rule, which EPA was not 

previously required to issue, which was estimated to cost $9.6 billion annually by 

2015.32 In 2015, the Supreme Court struck down the MATS Rule because of EPA’s 

failure to consider costs in determining the appropriateness of regulating mercury 

emissions from power plants.33 Unfortunately, in the three years between the release 

of the MATS rule and the Court’s decision on the merits, the economic damage had 

been done to the economy via already-invested compliance costs and power plant 

closures.  

 

 

III. HIDING THE IMPACTS—EPA’S MISLEADING UTILITY MACT COST AND 

BENEFIT ANALYSES 

 

A. EPA’s Use of Co-Benefits 

 

In the Supreme Court’s decision to overrule EPA’s MATS Rule, Justice Scalia 

noted the EPA’s use of “ancillary” or co-benefits of PM2.5 reductions that were used 

by EPA to justify the MATS Rule.34 In fact during oral arguments in Michigan v. 

EPA, Chief Justice John Roberts went so far as to question the legitimacy of EPA’s 

usage of co-benefits.35  

 

                                                      
30 American Nurses Ass’n, Motion of Defendant-Intervenor Utility Air Regulatory Group for Summary 
Judgment (June 24, 2009) (Defendant-Intervenors argued that the proposed consent decree 
improperly limited the government’s discretion because it required EPA to find that MACT standards 
under section 112(d) of the Clean Air Act were required, rather than issuing less burdensome 
standards or no standards at all). 
31 American Nurses Ass’n v. Jackson, No. 1:08-cv-02198 (RMC), 2010 WL 1506913 (D.D.C Apr. 15, 
2010).  
32 “National Emission Standards for Hazardous Air Pollutants from Coal- and Oil-Fired Electric Utility 
Steam Generating Units and Standards of Performance for Fossil-Fuel-Fired Electric Utility, 
Industrial-Commercial-Institutional, and Small Industrial-Commercial-Institutional Steam 
Generating Units,” 77 Federal Register (Feb. 16, 2012): 9304, 9306; see also Letter form President 
Barack Obama to Speak John Boehner (August 30, 2011), Appendix “Proposed Regulations from 
Executive Agencies with Cost Estimates of $1 Billion or More.”  
33 Michigan v. EPA, 57 U.S. __ (2015). 
34 Id.  
35 Transcript, Michigan v. EPA, at 64 (Mar. 25, 2015). 
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The first step in a well-functioning rulemaking process is for the agency to 

clearly tell the public which pollutant (or pollutants) it is trying to reduce and what 

value those targeted reductions will have to the public. The EPA in recent years has 

obscured important, basic information to the general public. This pattern consists of 

the agency first claiming it intends to regulate one (or more) specific pollutants. The 

EPA then writes a proposed rule that has extremely high costs, but is offset by even 

higher calculated benefits and so-called “co-benefits.” 

 

What the agency fails to tell the public is that almost all of the rule’s calculated 

benefits actually come from purely incidental reductions in only one pollutant—fine 

particulate matter (“PM2.5”). The EPA has relied on estimated PM2.5 reductions in 

almost every major CAA rulemaking since 2000, and for one important reason: the 

calculated co-benefit of each ton of PM2.5 is so high that the agency can always rely 

upon PM2.5 reductions to “show” that any enormously costly rule has benefits that 

far outweigh its costs.  

 

For instance, the 2012 MATS rule was widely touted by the EPA and the 

environmental advocacy groups as a powerful and essential tool to reduce mercury 

from power plants. The agency estimated that the rule’s $10.6 billion price tag was 

more than justified by at least $60 billion in new health benefits. What EPA did not 

explain, however, was that the calculated benefits of mercury reductions from the 

rule are only about $4 to 6 million. As the chart below shows, 99.4% of the 

estimated benefits come from reductions in PM2.5—a pollutant that is already well 

controlled by its own National Ambient Air Quality Standard (“NAAQS”).  

 

 
 

The MATS rule’s reliance on co-benefits is in no way unique. On the contrary, 

they illustrate how the EPA chooses to obscure the true costs and benefits of its rules. 

Indeed, the Chamber evaluated all EPA rules issued between 2000 and 2014 which 
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contained an RIA and found that 97.1% of all calculated benefits actually come from 

estimated PM2.5 reduction benefits.36  According to a recent report by the 

Congressional Research Service (CRS), “co-benefits” associated with reductions in 

PM2.5 emissions accounted for more than half the benefits used to justify 21 out of 

28 of the EPA’s economically significant regulations promulgated from 2004-2011.37 

In other words, relying on PM 2.5 co-benefits, and according to CRS, 75% of the 

major regulations cannot be justified.  

 

 
 

B. The Need for Cost-per-ton Metrics in Recent EPA Rulemakings 

 

 EPA informed the public that it issued the 2012 MATS rule for coal- and oil-

fired utility boilers to directly address mercury emissions. EPA has estimated that the 

MATS rule will reduce mercury emissions from U.S. power plants from about 26 tons 

in 2010 to an estimated 9 tons by 2016.38  

                                                      
36 The Chamber examined all EPA regulations from 2000 through 2014 for which the agency prepared 
an RIA or other economic analysis. The findings of this analysis (see Charting Federal Costs and 
Benefits) revealed that for the 48 rules for which EPA estimated monetized benefits, 97.1% of the total 
value of those benefits came from a single pollutant, fine particulate matter or PM2.5. The source of 
the data for the Chamber study was EPA RIAs for cost-benefit analyses and Federal Register notices 
for regulatory preamble text.  
37 Mem. Form James E. McCarthy, CRS, to House Committee on Science, Space, and Technology 
Subcommittee on Energy and Environment (“House Subcommittee”), at 3 (Oct. 5, 2011), App. To 
Letter form House Subcommittees to Cass R. Sunstein, Administrator, Office of Information and 
Regulatory Affairs, Office of Management and Budget (Nov. 15, 2011) (hereinafter referred to as “CRS 
2011 Report”).  
38 Total mercury emissions have fallen from about 250 tons in 1990 to about 100 tons in 2010. Over 
that period, mercury from power plants declined from 59 tons in 1990 to about 26 tons in 2010. Data 
from “2008 National Emissions Inventory: Review, Analysis, and Highlights” U.S. EPA, Office of Air 
Quality Planning and Standards (May 2013) available at 
http://www.epa.gov/ttn/chief/net/2008report.pdf.  

https://www.uschamber.com/sites/default/files/021615_fed_regs_costs_benefits_2014reportrevise_jrp_fin_1.pdf
https://www.uschamber.com/sites/default/files/021615_fed_regs_costs_benefits_2014reportrevise_jrp_fin_1.pdf
http://www.epa.gov/ttn/chief/net/2008report.pdf
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 The 2012 MATS rule is a more stringent version of the finalized, but never-

implemented, 2005 CAMR.39 The MATS rule that replaced CAMR costs $10.6 billion 

annually, 106 times as much as CAMR costs each year.  

 

 In developing the 2005 CAMR, EPA clearly disclosed the cost for each pound 

of mercury that would be reduced. The public had the information enabling it to 

agree or disagree with the agency’s choice.  

 

 By contrast, in developing the 2012 MATS rule, EPA simply presented the 

public with one aggregated cost of the rule and one aggregated estimate of benefits, 

as if all costs and benefits could be ascribed to mercury reductions. The value of the 

MATS mercury reductions should have been judged by comparing its additional costs 

of the CAMR with the value of its extra mercury reductions. Table 1 below compares 

the cost-per-ton of the three control technologies and the reductions in targeted 

pollutants that EPA estimates the rule produces. 40 

 

 
 But EPA did not allow the public to compare regulatory costs. Instead, the 

agency led the public to believe it was producing a rule that create tens of billions of 

dollars of health benefits from mercury reductions, when in reality it created yet 

another PM2.5 control rule.  

 

 The chart below compares CAMR and MATS emissions reductions and their 

cost-effectiveness. In addition to nearly doubling the cost-per-pound of mercury 

compared with CAMR, the MATS rule also has a high cost-per-ton of PM2.5 that EPA 

did not disclose to the public. In July 1997, President Clinton issued a Presidential 

Memorandum instructing EPA to keep the implementation costs for the final 1997 

Ozone and PM2.5 NAAQS standards below $10,000 per ton.41 

 

                                                      
39 70 Fed. Reg. 28,606 (May 18, 2005) 
40 In 2005 EPA did not estimated the cost-per-ton of PM2.5 reductions from the CAMR rule because 
PM2.5 reductions were no the focus of the rule. Additionally, virtually all of the PM2.5 reductions EPA 
takes credit for in the MATS are actually SO2. However, EPA is able to claim higher benefits from 
PM2.5 reductions from SO2 reductions, so the agency has shifted to a policy of translating SO2 into 
PM2.5 to justify greater reductions with higher benefits estimates.  
41 White House Memorandum to the Administrator of the Environmental Protection Agency, 
“Implementation of Revised Air Quality Standards for Ozone and Particulate Matter” (July 16, 1997).  
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 In the CAMR rule EPA claimed incidental reductions of SO2 as co-benefits 

because they were achieved as a side effect by installing the mercury emissions 

controls. In the MATS rule, EPA required additional costly controls to further reduce 

SO2, and then claimed most of the SO2 reductions as PM2.5 reductions because it 

could inflate the value of the claimed health benefits further by doing so.  

 

 This clearly demonstrates the need for increased transparency in EPA 

rulemaking. More than 99% of the benefits EPA attributes to MATS are PM2.5 

benefits, a pollutant that is already adequately controlled by a separate NAAQS.  

 

 Fine particulate matter in the United States has been steadily declining such 

that current average atmospheric levels for most Americans are well below the levels 

in virtually every other country.42 

  

                                                      
42 See WHO Country Profiles (http://www.who.int/countries/en/).  

http://www.who.int/countries/en/
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To accomplished needed transparency and accountability in its regulatory 

decision-making, the EPA needs to: 

 

 Return to its former policy of telling the public exactly what pollutants are 

being targeted by each regulation;  

 Return to its former policy of telling the public how much the reductions in 

those targeted pollutants will cost; 

 Inform the public how much the targeted pollutant(s) will actually be reduced, 

and how those specific reductions will benefit the public;  

 Move away from relying on inflated benefits estimated purely for incidental 

“co-benefits” like PM2.5 reductions; and 

 EPA should resume its practice of providing detailed discussions of regulatory 

alternatives and cost-per-ton. 

  

For the American public to have confidence that EPA is choosing the “right” level 

of regulatory protection, the EPA needs to provide more information about why it 

ultimately chose one level of stringency in a final rule over other alternatives 

available to it.  
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IV. LEGISLATIVE RECOMMENDATIONS 

 

A. The Regulatory Accountability Act Requires More Extensive 

Rulemaking Procedures for the Most Important New Federal Rules   

 

A modernized APA is needed to restore the kinds of checks and balances on 

federal agency action that the 1946 APA—the “bill of rights” for the regulatory state—

intended to provide the American people. While HSGAC has primary jurisdiction 

over how the agency conducts its rulemaking activity, the Judiciary Committee has a 

huge stake in getting the rulemaking process right because poorly written rules flood 

the federal judicial system as judges are asked to do the job that agencies should.  

The Regulatory Accountability Act of 2015 would address this deficiency.  The 

legislation would put balance and accountability back into the federal rulemaking 

process, without undercutting vital public safety and health protections.  The bill 

focuses on the process agencies must use when they write the most important new 

regulations.  The Regulatory Accountability Act would achieve these important goals 

by:  

  

 Defining “high-impact” rules as a way to distinguish the 1-3 rulemakings each 

year that would impose more than $1 billion a year in compliance costs. 

 

 Giving the public an earlier opportunity to participate in shaping the most 

costly regulations before they are proposed in the Federal Register.  At least 

90 days prior to the time the rule is proposed, the agency must provide the 

public with a written statement of the problem to be addressed, as well as the 

data and evidence that supports the regulatory action.  The agency must 

accept public comments on the proposal. 

 

 Requiring agencies (including independent agencies) to select the least costly 

regulatory alternative that achieves the regulatory objective, unless the agency 

can demonstrate that a more costly alternative is necessary to protect public 

health, safety, or welfare. 

 

 Requiring agencies to consider the cumulative impacts of regulations and the 

collateral impacts their rules will have on businesses and job creation. 

 

 Allowing stakeholders to hold agencies accountable for complying with the 

Information Quality Act.43 The public would also have the opportunity to seek 

to correct data that does not meet IQA standards. 

 

                                                      
43 Public Law 106-554, Section 515 (2001); 67 Fed. Reg. 8,452 (Feb. 22, 2002). 
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 Providing for on-the-record administrative hearings for the 1-3 most costly 

rules each year to verify that the proposed rule is fully thought out and well-

supported by good scientific and economic data. 

 

 Requiring agencies to be better-prepared before they propose a costly new 

rule.  It requires agencies to justify the need for the rule and show that their 

proposal is actually the best alternative. Although agencies often resist 

undertaking this detailed degree of preparation, making them “do their 

homework” produces a better rule that is more likely to survive judicial 

challenge. 

 

 Restricting agencies’ use of “interim final” regulations, where the public has 

no opportunity to comment before a regulation takes effect. 

The Regulatory Accountability Act would require federal agencies do a better 

job of explaining the rationale for new rules and being more open and transparent 

when they write those rules.  The Act simply requires additional process to ensure a 

better rulemaking product; it does not compel any particular rulemaking outcome.  

The Act would bring the Administrative Procedure Act of 1946 into the modern era. 

 

The Regulatory Accountability Act passed the House of Representatives on 

January 13, 2015 by a vote of 250-175.   

 

B. The Require Evaluation before Implementing Executive Wishlists 

Act (Review Act) 

On August 4, 2015, the REVIEW Act was introduced in the House as H.R. 3438 

and in the Senate as S. 1927. The bill would require federal agencies to postpone the 

effective date of a rule which costs the economy more than $1 billion annually 

pending judicial review. This would prevent a situation much like the Utility MACT 

rule in which companies had either already shut down power plants or heavily 

invested in compliance costs in the three years between finalization of the rule and 

the Supreme Court’s decision in Michigan v. EPA.44 EPA Administrator Gina 

McCarthy herself publicly acknowledged that EPA had substantively accomplished 

its goals through the MATS rule whether it was deemed legal or not.45 The REVIEW 

Act would prevent agencies from imposing massive costs on industry and jobs 

through rules which are eventually invalidated by the courts. 

 

C. The Sunshine for Regulatory Decrees and Settlements Act 

 

On February 4, 2015, the Sunshine for Regulatory Decrees and Settlements 

Act of 2015 was introduced in the House as H.R. 712 and in the Senate as S. 378.  The 

                                                      
44 http://thehill.com/policy/energy-environment/246423-supreme-court-overturns-epa-air-
pollution-rule/ 
45 Id.  
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bill would (1) require agencies to give notice when they receive notices of intent to 

sue from private parties, (2) afford affected parties an opportunity to intervene prior 

to the filing of the consent decree or settlement with a court, and (3) publish notice 

of a proposed decree or settlement in the Federal Register, and take (and respond to) 

public comments at least 60 days prior to the filing of the decree or settlement.  The 

bill would also require agencies to do a better job showing that a proposed agreement 

is consistent with the law and in the public interest. 

 

H.R. 712 passed the House on January 7, 2016 by a vote of 241-173. 

 

 

V. CONCLUSION 

 

The goal of a regulatory agency should be to produce regulations that 

implement the intent of Congress in the most efficient way possible. Congress has 

provided significant guidance as to the analysis agencies must undertake to achieve 

Congressional intent. The analysis required by Congress requires the agency to make 

decisions based on fact, sound science and economic reality.  

 

The Administrative Procedure Act of 1946 certainly served its purpose of 

initially injecting transparency and accountability in our nation’s regulatory 

structure. Since then, however, forces such as special interests utilizing sue-and-

settle tactics and the emergence of Chevron deference to agency decisions have been 

contributing to dysfunctional rulemaking and resultant, expensive litigation.  

 

Many of the recommendations identified above can be traced back to 

bipartisan proposals which were made during the 1930s regulatory reform debates. 

Unlike the 1940’s-era struggle over the New Deal that lead to the APA, today’s 

regulatory reform efforts such as the Regulatory Accountability Act are not about 

partisan attacks but about establishing good governance. Structural regulatory 

reforms are critical in the case of Midnight Regulations because there is 

little incentive for agency accountability at the end of a presidential 

term, especially if there is a known change in partisan control. The fact 

that the Bush Administration EPA failed to reverse the Clinton administration’s 

midnight mercury determination evidences that once a rule is finalized, it can be 

difficult to change policy except through the courts or Congress which can take years 

and subject the U.S. economy to massive compliance costs. An effective regulatory 

system is one under which agencies operate efficiently, transparently, and 

accountably. We propose that such good governance and effective rulemaking can be 

achieved by enacting the Regulatory Accountability Act, the REVIEW Act, and the 

Sunshine for Regulatory Decrees and Settlements Act.  

 

 
 


