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The National Ambient Air Quality Standards ("NAAQS") Implementation Coalition 
submits these comments on the proposed rule of the Environmental Protection Agency 
("EPA") on "Treatment of Data Influenced by Exceptional Events" ("Exceptional Events 
Proposal"). 

We are comprised of trade associations, companies, and other entities who confront 
challenges in permitting and operating facilities under increasingly stringent NAAQS. 
Congress amended the Clean Air Act in 2005 to include § 319(b ), which EPA interprets as 
expressing an "implicit intent" that "data should be excluded from regulatory decisions so as 
to not drive SIPs to include unreasonable or additional measures to address the effects of 
certain events." 1 Pursuant to this authority, EPA promulgated the 2007 Exceptional Events 
Rule, which outlines the criteria for states to submit demonstrations to have air quality data 
impacted by exceptional events excluded from regulatory consideration. 2 However, states 
report that this process "has proven to be an impossibly high hurdle to meet and one that eats 
literally thousands of hours of critical staff time to develop each submission."3 

Given the significant consequences of nonattainment designation, it is important to our 
members that all flexibilities in the Clean Air Act, including § 319(b ), be fully utilized to 

1 80 Fed. Reg. 72,840,72,849 (Nov. 20, 2015). 

2 72 Fed. Reg. 13,560 (Mar. 22, 2007). 

3 Background Check: A chievability of New Ozone Siandard5: Hearing Before Suhcomm. on Env 't., H Comm. on 
Science, Space, and Tech, H.R. REP. No. 113-35 at 23 (June 12, 20 13) (testimony of Amanda Smith, Exec. Dir., 
Utah Dep't. ofEnvtl. Quality). 
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ensure that areas are appropriately designated. Thus, as further explained in these comments, 
we generally support measures in the Exceptional Events Proposal that make the submission 
and consideration of exceptional events demonstrations more efficient. We encourage EPA to 
promulgate these measures in a timely manner. However, we also believe that EPA too
narrowly interprets§ 319(b) in certain parts of the Exceptional Events Proposal. With 
§319(b ), Congress injected needed flexibility into NAAQS implementation, an objective that 
would be more fully manifested by a broadly-applicable Exceptional Event Proposal. 

I. Exceptional Events in the Context of Other NAAQS Implementation Issues. 

We note that the Exceptional Events Proposal highlights the growing importance of 
NAAQS implementation policy. With NAAQS now near or even below background levels in 
some areas, meeting the Clean Air Act's call to "insure that economic growth will occur in a 
manner consistent with the preservation of existing clean air resources"4 increasingly requires 
a cohesive NAAQS strategy that pairs standards development with commensurate attention to 
implementation. Thus, we find it appropriate that EPA give new focus to NAAQS 
implementation issues through measures including the Exceptional Events Proposal as well as 
the Agency's memo accompanying the 2015 ozone NAAQS. 5 

We believe that implicit to this increased emphasis on NAAQS implementation is a 
recognition that long-existent implementation issues are becoming proportionally more 
significant, even outcome determinative, as NAAQS are made more stringent. Thus we 
appreciate concerns expressed in the Exceptional Events Proposal that retaining data impacted 
by exceptional events could skew regulatory decisions, including for PSD permits. 6 However, 
as we have noted in other contexts, there are similar NAAQS implementation challenges 
outside the Exceptional Events Rule. It is our experience that new, more stringent NAAQS 
are pushing other NAAQS implementation tools, guidance, and policies beyond their limits. 
As such, while we applaud EPA's efforts to revise the Exceptional Events Rule, we hope this 
initiative will extend across the spectrum ofNAAQS implementation issues. 

4 Clean Air Act§ 160(3). 
5 Memorandum from Janet McCabe, Acting Assistant Adm'r, EPA Office of Air and Radiation, to Regional 
Administrators, Implementing the 2015 Ozone National Ambient Air Quality Standards, Oct. I, 2015 ("Ozone 
Implementation Memo"). 
6 See e.g, 80 Fed. Reg. at 72,852 (''[R]etai.nmg [exceptional events] data in the caiculation of background 
concentrations used ir, air quality analysis for a PSD permit may suggest that there will be a NAAQS violation 
after construction of a new source and thus could prevent the permitting authority from issuing the permit."). 
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II. The Exceptional Event Proposal Includes Important Procedural Changes to the 
Exceptional Event Rule. 

We agree with EPA that it is warranted for the Agency to undertake efforts that 
"simplify and expedite"7 the Exceptional Events Rule's process for states to develop, and 
EPA to approve, technical demonstrations. As such, we support procedural reforms in the 
Exceptional Events Proposal that make this process more efficient. 

We encourage EPA to promulgate the Exceptional Events Proposal so that these 
procedural improvements will be available when states submit designation recommendations 
under the recently-promulgated 2015 ozone NAAQS. According to EPA, the deadline for 
such recommendations is October 1, 2016 and final designations will include ozone air 
quality data collected during the most recent 3-year period (i.e., 2014-2016). 8 Significantly, 
EPA further notes that "in some locations, these data may have been impacted by events that 
could be determined to be exceptional events" and that it "recognize[s] the importance of 
timely review of any data exclusions requested under the Exceptional Events Rule."9 As 
such, EPA should follow-through on its "inten[t] to promulgate these rule revisions in 
advance of' the submissions deadline for the 2015 ozone NAAQS. 10 Failing to do so could 
hamper states' ability to avail themselves of critical regulatory flexibility provided by 
Congress under the Clean Air Act. 

A. Removing the "But for" Requirement. 

We support the Exceptional Events Proposal's elimination of the regulatory 
requirement that state exceptional event submissions demonstrate that "there would have been 
no exceedance or violation but for the event." 11 We agree with EPA that by removing this 
"but for" requirement, the Exceptional Events Rule more directly mirrors the statutory 
requirements of§ 319(b )(3)(B)(ii). 12 As EPA notes, the "but for" requirement does not arise 

7 80 Fed. Reg. at 72,851. 
8 Ozone Implementation Memo at 5. 

9 !d. 

10 80 Fed. Reg. at 72,843. 
11 40 C.F.R. § 50.14(c)(3)(iv)(D) (emphasis added). 
12 See 80 Fed. Reg. at 72,850. 
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directly from statute, but rather from EPA's interpretation, made at the time the Exceptional 
Events Rule was promulgated in 2007, of§ 319(b )' s "clear causal relationship" requirement. 13 

Replacing the "but for" requirement with a direct demonstration based on the "weight of 
evidence" accounting for the "event characteristics and the case-by-case nature of the 
evaluation" 14 provides more flexibility than the burdensome measures often resulting from the 
Exceptional Event Rule's current "but for" requirement. 15 

However, EPA should more clearly articulate its interpretation of§ 319(b )' s "clear 
causal relationship" to ensure that this "weight of the evidence" standard does not replicate 
the "but for" requirement's difficulties. The "but for" requirement's procedural history 
outlined by EPA in the Exceptional Events Proposal is particularly relevant to this point. 
EPA notes that state air agencies expressed concerns during the Exceptional Events Rule's 
rulemaking process that EPA has in other instances interpreted the "but for" criterion as 
implying a need for strict quantitative analysis. 16 While EPA was aware of these concerns it 
"attempted to alleviate them" by stating in the 2007 Exceptional Events Rule's preamble that 
an air agency's "but for" analysis does not necessarily need to be precise and that EPA would 
use a holistic "weight of evidence" approach in analyzing submitted demonstration 
packages. 17 EPA has now concluded that these assurances did not result in a workable 
exceptional events submission process: 

I] /d. 

14 !d. 

Without clear examples of what the EPA would accept as satisfying a weight of 
evidence approach, some air agencies began using burdensome approaches to provide 
quantitative 'but for' analyses in their exceptional events demonstrations. The 
reviewing EPA Regional offices use similarly resource-intensive approaches to 
validate these quantitative analyses as they review demonstrations. In some cases, the 

15 See e.g Reality Check Part II: The Impact of EPA's Proposed Ozone Standards on Rural America: Hearing 
Before Subcomm. on Env 't, H. Comm. on Science, Space, and Tech. (July 14, 20 15) (testimony of Cara Keslar, 
Air Quality Monitoring Supervisor., Wyo. Dep't. of Envtl. Quality). ("The [Wyoming Department of 
Environmental Quality] concluded that it would require 15 months and contractor assistance of $150,000 to 
produce one of these demonstrations and any future demon~trations will require comparable resource 
commitments."). 
16 80 Fed. Reg. at 72,850. 

17 !d. 
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detailed quantitative approaches have not produced results any better than what could 
have been achieved with less burdensome measures. 18 

Eliminating the "but for" requirement is a positive development, but does not fully 
address the underlying issues that caused resource-intensive quantitative analyses to become 
an implicit prerequisite under the Exceptional Events Rule. That outcome resulted from a 
lack of guidance from EPA as to what it expected under the "but for" requirement. A 
replacement with the "clear causal relationship" standard without further clarification could 
have similar results. Even EPA's preamble discussion in the 2007 Exceptional Events Rule of 
a "holistic 'weight of evidence' approach" proved inadequate to assuage these concerns. 
Thus, swapping discussion of "but for" with "weight of the evidence" under the Exceptional 
Events Rule by itself only serves to wipe the regulatory screen clean and provide EPA the 
opportunity to develop a more reasonable approach. Whatever term EPA uses to describe its 
expectations, we encourage the Agency to provide states with clear and specific guidance as 
to the analyses it expects under§ 319(b )'s "elear causal" criterion. 19 

18 !d. 

19 We find further significance here in the context of other NAAQS implementation policies. Similar to its 
confidence that the 2007 Exceptional Events Rule would allay the need for quantitative analysis, EPA asserted 
that its Guidance for PM 25 Permit Modeling would only result in "rare cases where it is deemed necessary to 
estimate secondary PM25 impacts with full quantitative photochemical gricj modeling .... " EPA, GUIDANCE 
FOR PM 25 PERMIT MODELING 39, May 20, 2014. However, the Guidance's draft version left us skeptical that full 
quantitative photochemical grid modeling of secondary PM2 5 would only be rarely necessary. See NAAQS 
IMPLEMENTATION COAL., COMMENTS ON DRAFT GUIDANCE FOR PM 25 PERMIT MODELING 2-3, May 31,2013. 
Experience with the "but for" requirement also highliights the importance of clear communication from EPA 
headquarters when overseeing NAAQS implementation policies. By comparison, EPA often deems important 
fixes to default models for PSD permitting as "non-default BETA options." As with the burdensome measures 
that inadvertently resulted from the Exceptional Events Rule's "but for" requirement, a lack of clear 
communication from EPA headquarters down the line regarding BET A fixes often results in permitting 
authorities requiring PSD permit applicants undertake time-consuming, case-specific efforts to demonstrate a 
BETA fix's appropriateness. NAAQS IMPLEMENTATION COAL., COMMENTS ON EPA'S REVISION TO THE 
GUIDELINE ON AIR QUALITY MODELS: ENHANCEMEI\TS TO THE AERMOD DISPERSION MODELING SYSTEM AND 
INCORPORATION OF APPROACHES TO ADDRESS OZONE AND FINE PARTICULATE MATTER 6, Docket No. EPA-HQ
OAR-20 15-0310-0142, October 27,2015. 
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B. Demonstration of Reasonable Controls. 

Among other things, § 319(b) requires that an exceptional event "not be reasonably 
controllable or preventable."20 Thus, the Exceptional Events Rule requires a state submission 
demonstrate implementation of "reasonable controls" on emissions of the applicable pollutant. 
However, states have complained that the term "reasonable controls" has not been defined by 
EPA and has been inconsistently applied.21 The Exceptional Events Proposal offers a number 
of important clarifications to the definition of "reasonable controls." We generally support 
these clarifications insomuch as they ease and improve the state exceptional events 
submission process. 

1. International or Upwind State Emissions 

EPA concedes that emissions resulting from an event outside the jurisdiction of a state 
making an exceptional events submission are a "source of particular complexity."22 The air 
agency requesting data exclusion, and other government authorities in the state, generally do 
not have regulatory authority over those who might have been able to prevent or control the 
event.23 As such, EPA concludes in the Exceptional Events Proposal that "it is not reasonable 
to expect the downwind air agency (i.e., the state or tribe submitting the demonstration) to 
have required or persuaded the upwind foreign country, state or tribe to have implemented 
controls on sources sufficient to limit event-related air concentrations in the downwind state 
or tribal lands .... "24 

We agree with this conclusion and similarly do not believe that, in passing § 319(b ), 
Congress intended to deny the downwind state or tribe relief in the form of data exclusion 
within the context of the Exceptional Events Rule?5 The Clean Air Act is predicated on states 
controlling emissions originating within their boundaries. Codifying into the Exceptional 

2° Clean Air Act§ 139(b)(I)(A)(ii). 

21 
Letter from the Wyoming Gov. Matthew Mead and Montana Gov. Steve Bullock on behalf of the Western 

Gov. Ass'n. to Janet McCabe, EPA Adm'r, Aug. 27,20 I 5. 

22 80 Fed. Reg. at 72,857. 

23 !d. 

24 !d. at 72,858. 

25 /d. 
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Events Rule the determination that states are: not responsible to show that events outside their 
boundaries need be reasonably controlled is consistent with statute. 

2. Controls Implemelllted Under a State Implementation Plan. 

The Exceptional Events Proposal would also codify language permitting a state to 
consider enforceable control measures implemented in accordance with a state 
implementation plan ("SIP") approved by the EPA within 5 years of the date of a 
demonstration submittal as satisfying the requirements for "reasonable control.26 We 
generally agree with this proposed change as codified in the Exceptional Events Proposal. 
However, we note that the Exceptional Events Proposal's preamble appears to limit the scope 
of this provision to EPA-approved SIPs in nonattainment and maintenance areas, and not to 
include "infrastructure SIPs" submitted under Clean Air Act § 110.27 

We believe that this distinction is not appropriate. EPA's exceptional events analysis 
clearly should defer to the control measures contained within nonattainment and maintenance 
area SIPs. By definition nonattainment SIPs must "provide for the implementation of all 
reasonably available control measures[.]"28 As EPA points out, "in both maintenance and 
nonattainment areas with approved attainment plan SIPs, the air agency will have considered 
what controls are necessary and reasonable to provide for attainment .... "29 However, 
infrastructure SIPs also contain measures that were deemed adequate to ensure NAAQS 
attainment and maintenance. 30 Ultimately SIP control measures, regardless of the 
classification ofthe area in which they are used, are part of an EPA approved SIP, have 
presumably been effective, and should be presumed to constitute reasonable control measures. 

We further believe that EPA need not presume that SIPs grow stale after a 5-year 
period. This is unnecessary since EPA previously deemed these measures sufficient to either 
bring an area into attainment or ensure the continued attainment and maintenance of a 

26 /d. at 72,896 (to be codified at 40 C.F.R. § 50.14(b}(7)(iv)). 
27 /d. at 72,859. 

28 Clean Air Act § 172( c)( I). 
29 80 Fed. Reg. at 72,859. 

Jo See Clean Air Act§ II 0 (a) (requiring thar states submit plans for the "enforcement" of primary and secondary 
NAAQS that include "enforceable emission limitations and other control measures, means, or techniques" and a 
"program to provide for the enforcement of[sucn] measures."). 
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NAAQS. EPA's choice of 5 years here is also not well supported. EPA states that it picked 
this period because it represents the range of "normal" air quality. 31 However, EPA does not 
explain why a longer period would not be equally, or even more, representative or what it 
means by "normal" air quality. We instead encourage EPA to presume that control measures 
contained in any SIP are reasonable control measures under the Exceptional Events Rule. 

C. Consideration of High-Wind Dust Events as Natural Events. 

The 2007 Exceptional Events Rule recognized the applicability of§ 3 I 9(b) to high
wind dust events. 32 At that time, the Agency declined to identify a specific threshold for such 
events, instead relying on supporting documentation from air agencies. 33 The uncertainty 
created by this lack of guidance led EPA to clarify its position on high-wind events. 34 These 
efforts have resulted in the Exceptional Events Proposal's specification of 25 mph as a 
threshold at which wind events overwhelm reasonable controls. 35 We endorse this threshold. 
As EPA ~oints out, the 25 mph threshold is supported by studies conducted on natural 
surfaces. 6 This threshold will relieve states of unnecessarily burdensome documentation 
requirements for exceptional events submissions involving high-wind events. 

However, we believe that it is unnecessary, as the Exceptional Events Proposal 
suggests, to examine whether it is "plausible'" that legally-enforceable control measures in a 
SIP are being implemented based on the speed ofwind.37 Rather than requiring an 

31 80 Fed. Reg. at 72,859. 

n /d. at 72,876. 

31 /d. 

34 /d. 

35 /d. 

36 I d. n. I I 7. 
37 

See id. at 72,878 ("For e·1ems with sustained wind speeds above the high wind threshold, it is very plausible 
that SIP controis were being impkmented .... Conversely, for events with sustained wind speeds below the 
high wind threshold, it becomes more plausible that there may he noncompliance with control measures .... "). 
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affirmative demonstration from state agencies, we believe there should be a presumption that 
enforceable control measures in a SIP or otherwise are being implemented. 3 

We likewise support EPA's proposal to codify language considering large-scale, high
energy and/or sudden high wind dust events, such as "haboobs," as "not reasonably 
preventable or controllable. "39 States should not be required to prove that they could not 
reasonably prevent dust concentrations when confronting conditions where sustained wind 
speeds can exceed 40 mph and generate walls of dust several miles wide and more than a mile 
high. 40 

D. Revision of the Timeline for Submission of Exceptional Events 
Demonstrations. 

The Exceptional Events Proposal notes that state air agencies have expressed concern 
about the present 3-year timeline for submitting an exceptional events demonstration. 
Specifically, states have pointed out that an air agency may not know that data influenced by 
an exceptional event caused the design value exceedance until 3 years after the event 
occurred. 41 In response, EPA is proposing to remove the general schedule provisions in 40 
C.F.R § 50.14(c)(3)(i) for submitting demonstrations, and allow regional offices to set case
by-case deadlines. 42 We support eliminating the 3-year deadline and believe this measure is 
particularly important given the higher likelihood that an exceptional event could cause an 
exceedance under the 2015 ozone NAAQS. We further endorse the Excegtional Events 
Proposal's removal of the timelines associated with initial event flagging 3 for the same 

44 reasons. 

18 Relatedly, EPA requests comment on whether there should be a grace or grand fathering period before a SIP 
call involving a relevant N AAQS has the effect of ending the deference that applied prior to the SIP call. /d. at 
72,880. We support such a grace period. 
19 /d. at 72,878 (to be codified at 40 C.F.R. § 50.14(b)(S)(vi)). 

~ 0 See id. 

41 /d. at 72.886. 

42 /d. at 72,887. 

41 /d. at 72,888 (to be codified at 40 C.F.R. § 50.14(c)(2)). 
44 See id. at 72,884 ("As noted earlier in this section, an air agency may not know that data influenced by an 
exceptional event until after the initial event flagging deadline has passed."). 
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The Exceptional Events Proposal acknowledges comments from stakeholders 
expressing concern that EPA has a backlog of submittals but acts only on EPA-prioritized 
packages.45 According to stakeholders, EPA's failure to act on submissions has resulted in air 
quality values used for planning and regulatory purposes that are higher than they would be if 
the effects of non-controllable emissions were removed from the data set.46 We believe this 
outcome is contrary to Congress's "implicit intent" in passing § 319(b) that "data should be 
excluded from regulatory decisions so as to not drive SIPs to include unreasonable or 
additional measures to address the effects of certain events."47 EPA says that it has 
"addressed" these comments and seeks to "clarify" in the Exceptional Events Proposal 
previous comments regarding its prioritization process.48 We believe the current backlog of 
submittals warrants more than clarifying prioritization. We applaud the Exceptional Events 
Proposal's measures to increase the efficiency of event submissions and analyses, but we are 
concerned that they alone are not enough to keep up with the likely increased number of 
submissions under increasingly more stringent NAAQS. Therefore, we call on EPA to 
impose upon itself a deadline for the consideration of exceptional events submissions. While 
such a deadline may need to be tolled as necessary for document requests, submissions not 
acted upon by EPA by this deadline should be deemed approved. At a minimum, EPA should 
provide publically-accessible and transparent updates on the status of its review of a state's 
exceptional event submission. 

E. Clarifying Treatment of Private Management Plans for Prescribed Burns. 

EPA proposes to consider certain prescribed fires as not reasonably preventable and 
not reasonably controllable. The Exceptional Events Proposal preamble states: 

Accordingly, the EPA is proposing in rule text form to consider a prescribed fire on 
wildland conducted in accordance with a multi-year fire management plan that has an 
objective to establish, restore and/or maintain a sustainable and resilient wildland 
ecosystem to be not reasonably preventable, provided there is no compelling evidence 

45 !d. at 72,888. 

46 !d. 

47 !d. at 72,849. 

48 !d. 
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to the contrary in the record when the EPA approves the associated exceptional events 
demonstration. 49 

We also propose in rule text that compliance with either a state-certified SMP or 
BSMP is sufficient to establish that a prescribed fire was not reasonably controllable, 
provided there is no compelling evidence to the contrary in the record when the EPA 

0 h h 0 d 0 1 d 0 50 concurs w1t t e associate exceptwna events emonstratwn. 

The Smoke Management Plan and Basic Smoke Management Practices reference the 
term "state-certified" in the Exceptional Events Proposal as follows: 

... the State must either certify to the Administrator that it has adopted and is 
implementing a smoke management plan or the State must demonstrate that the bum 
manager employed the generally applicable basic smoke management practices 
identified in Tabie 2 to§ 50.14. To make the latter demonstration, the State may rely 
on a statement or other documentation provided by the bum manager that he or she 
employed those practices. 51 

Excluding emissions from prescribed fire is necessary and appropriate. In many 
ecosystems, if prescribed fire is not used to reduce fuel loads, periodic catastrophic fire is 
more likely. This can result in significantly higher emissions, pose a danger to human life and 
homes, and cause significant damage to the value of the timber resource. In the end, a 
prescribed burn by design will have significantly lower air emissions than the catastrophic 
fires that are unfortunately becoming more frequently. Many ecosystems depend on fire for 
the perpetuation of key tree species. Prescribed fire is used by most land management 
agencies including the Forest Service, by private timber companies, and others. Prescribed 
tire is generally only used when it serves a genuine forest management, risk reduction, or 
ecosystem management objective. 

The criteria for allowing prescribed fire to be counted as an exception for reporting 
purposes specifically refer to federal agency practices by requiring that a formal management 
plan (a Federal one) be in place. This gives the rationale for including prescribed fire as part 

49 !d. at 72,874. 

50 !d. 

51 /d. at 72,894 (to be codified at 40 C.F.R. §SO. J4(b)(ii)(A)). 
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of ecosystem management. The Exceptional! Events Proposal also recognizes that tribes and 
private landowners have multi-year management plans,5

" but those plans may not undergo 
public comment. Thus, there is some ambiguity as to whether non-federal forest and wildland 
management plans meet the conditions that allow prescribed fire effects on air quality data to 
be excluded. EPA should make it clear when finalizing the Exceptional Events Proposal that 
prescribed burns undertaken by private landowners consistent with their management plans be 
allowed under the exclusion process given that net emissions will be far lower compared to 
uncontrolled fires. 

III. New NAAQS Implementation Challenges Call for Expanding the Exceptional 
Events Proposal's Scope and Applicability. 

Background levels of criteria pollutants are a growing challenge to implementing 
NAAQS, and were the topic of "a good deal of discussion" during review of the 2015 ozone 
NAAQS. 53 While EPA's recent white paper asserts that U.S. manmade emissions were the 
dominant contributor to modeled NAAQS exceedances, it also concludes that background 
ozone comprises a "considerable portion" of daily 8-hr. ozone air quality "across the 
country."54 In regions throughout the nation, the gap between background concentrations and 
the NAAQS is shrinking, leaving little space for reasonable economic growth and increasing 
the likelihood that exceptional events will play a determinative role in some NAAQS 
regulatory decisions. 55 As this challenge grows under increasingly more stringent NAAQS, 
so should EPA's willingness to implement NAAQS utilizing the maximum degree of 
flexibility afforded by statute. Measures in the Exceptional Events Proposal that make the 
submission and analyses of exceptional events demonstrations more efficient signal an 
important step by EPA in this regard. We be:lieve more can still be done and that the growing 
significance of background calls for an Exceptional Events Rule that is as broad as possible. 

52 /d. at 72,874. 

53 
Ozone implementation Memo at 6. 

54 
IMPLEMENTATION OF THE 20! 5 PRIMARY OZONE NAAQS: ISSuES ASSOCIATED WITH BACKGROUND OZONE 

WHITE PAPER f'OR DiSCUSSION 7 (Dec. 22, 20 15). 
55 See id. at 18-24 tbls. 2(a) and (b). 
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A. The Exceptional Events Proposal Should Provide for Exclusion of Air 
Quality Data Influenced by Lightning and Biogenic Events. 

The Exceptional Events Proposal does not consider "air pollution due to every day 
biological processes or lightning" as an exceptional event under which air quality data may be 
excluded from regulatory decisions, claiming that including these events as excludable 
"would not be consistent with" congressional intent. 56 We see nothing in § 319(b) or its 
legislative history suggesting that natural sources of air pollutants, like biological processes or 
lightning, cannot be considered exceptional events. Emissions due to natural pollution meet 
statutory requirements of "affecting air quality" and are "not reasonably controllable or 
preventable." 57 Although these emissions may recur at a particular location, recurrence is not 
a limitation on considering a natural event to be an exceptional one. 58 

While it might be difficult to prove a "clear causal connection" between lightning and 
biological emissions of pollutant precursors and air pollution measured at a monitor, states 
should have the opportunity to make that demonstration. Section 319(b) does not 
categorically deny states from making that attempt. 

B. EPA Should Not Unnecessarily Limit the Exceptional Events Proposal's 
Applicability to a Narrow Band of Regulatory Actions. 

The Exceptional Events Proposal "for the first time" proposes to apply § 319(b) to a 
specific set of five regulatory actions, generally relating to NAAQS attainment 
determinations. 59 EPA supports this confined interpretation ofthe statute by pointing to 
language in § 319(b )(3)(B)(iv) directing the Agency to provide criteria and procedures for 
governors to petition EPA to exclude exceptional events data from determinations "with 
respect to exceedances or violations of the national ambient air quality standards. "60 EPA 
finds special significance in the provision's use ofthis phrase, noting that Congress provides 

56 80 Fed. Reg. at 72,849 n.l2. 
57 

Clean Air Act§ 319(b )( l )(A)(i) & (ii). 

58 See 80 Fed. Reg. at 72,854. 

59 /d. at 72,843. 

60 /d. at 72,851. 
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"no further explanation."61 Thus, EPA adopts a narrow reading of§ 319(b) because it 
concludes that broader application "was not clearly intended by Congress."62 

Yet § 319(b )(3)(B) lists the "minimum" requirements for regulations promulgated 
under § 319(b ). Notably, § 319(b )(2)(A) directs EPA to propose more general regulations 
"governing the review and handling of air quality monitoring data influenced by exceptional 
events." Section 319(b )(3)(B)'s baseline requirements for the Exceptional Events Rule, even 
if EPA finds them lacking explanation, do not statutorily limit the larger universe of 
"regulations governing the review and handling of air quality monitoring data influenced by 
exceptional events" applicable under § 319(b )(2)(A). Even if, for the sake of argument, 
Congress was less than clear that § 319(b) could be applied more broadly than in the 
Exceptional Events Proposal, the statute does not prohibit EPA from doing so. We find it 
counterintuitive that § 319(b) would express Congress' "implicit intent"63 to exclude 
exceptional events air quality data from one type of regulatory use, only to permit that same 
data for other regulatory uses. EPA should not artificially limit regulatory application of the 
Exceptional Events Rule. 

This issue is particularly important to the NAAQS Implementation Coalition as it 
applies to the exclusion of exceptional events data in the calculation of background 
concentrations used in PSD permit air quality analyses. Increasingly more stringent NAAQS 
have a proportionally commensurate impact on PSD permits. As NAAQS are reduced, our 
members are left with "little room in the cup" to account for background emissions when 
demonstrating in PSD permits that their projects do not cause or contribute to a NAAQS 
violation. With so little margin, NAAQS implementation policies that skew permit 
demonstration calculations, including the retention of exceptional events data in PSD 
background, could force applicants to make investments to combat modeled air quality 
concerns that do not exist. Diverting resources in this manner can prevent the construction of 
projects that improve air quality as well as bring jobs and needed revenue to local 

. . h h h M commumtJes t roug out t e country.· 

61 /d. at 72,851 
62 ld at 72, 843 
63 I d. at 72,849. 
6
'' See e.g. NAAQS IMPLEMENTATION COAL., GUIDANCE FOR PM25 PERMIT MODELING, supra note ! 9, at 3 

(noting that the Charlotte Pipe and Foundry Company testified to Congress that changing and economically 
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The Exceptional Events Proposal appears conflicted on this point On the one hand, 
EPA seems to share our concerns, warning that "retaining [exceptional events] data in the 
calculation of background concentrations used in air quality analysis for a PSD permit may 
suggest that there will be a NAAQS violation after construction of a new source and thus 
could prevent the permitting authority from issuing the permit."65 The Exceptional Events 
Proposal further notes that EPA "has maintaiined"66 that exceptional events data should be 
excluded from PSD background concentrations and that "we intend that EPA approval for 
exclusion of data under the Exceptional Events Rule continue to mean that the same data may 
be excluded for [selecting appropriate background concentrations for PSD air quality 
analyses]."67 Nevertheless, calculation ofPSD background is not on EPA's narrow list of 
acceptable regulatory uses for excluded air quality data. For the reasons noted above, EPA 
itself makes compelling arguments in the Exceptional Events Proposal that it should be. 

Instead, EPA says it will issue guidance addressing the use of excluded data in other 
regulatory applications, including in PSD background calculations. As seen from experience 
with Exceptional Events Rule's "but for" requirement,IJ8 what EPA headquarters may envision 
when issuing guidance and other NAAQS implementation policy is not always translated at 
the permitting authority level. Thus, we believe guidance is not an equal substitute for 
specifying by regulation the exclusion of air quality data influenced by exceptional events 
from calculation of PSD background. In any case, EPA's work on this guidance appears to be 
behind schedule. The Exceptional Events Proposal indicates that EPA "intends to make this 
guidance document available shortly after proposing revisions to the Exceptional Events Rule 
.... [and] expects to finalize th[is] guidance document[ ] concurrently with promulgating 
revisions to the Exceptional Events Rule."69 However, EPA has yet to post the draft guidance 

impractical PM 25 modeling requirements prevented the company from replacing its downtown Charlotte foundry 
with a new, state-of-the-art, high efficiency gre~n facility). 
65 80 Fed. Reg. at 72,852. 

66 !d. 

67 !d. at 72,853. 
68 See supra§ ll.A. 
69 !d. at 72. 844. 
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on the exceptional events website,70 raising questions as to whether the Agency will meet its 
goal for finalizing the guidance and whether the public will be afforded a reasonable 
opportunity to comment on it before it is finalized. 71 

We would prefer that EPA revise the Exceptional Events Proposal to allow for broader 
regulatory uses. But if EPA is to instead issue guidance, we hope the Agency will do so in a 
timely manner. Regardless, EPA should not allow any delay on this guidance to prevent 
promulgation of the Exceptional Events Proposal's important procedural improvements in 
time for use by states when submitting designation recommendations under the 2015 ozone 
NAAQS. 

C. EPA Should Address International Transport through the Exceptional 
Events Rule to the Broades1t Degree Possible. 

The Exceptional Events Proposal acknowledges that a "natural event" under the 
Exceptional Events Rule can be influenced by human activity that "plays little or no direct 
causal role in the generation of emissions."72 EPA generally considers human activity to have 
played little or no direct role in causing emissions if anthropogenic emissions are reasonably 
controlled, "regardless of the magnitude of emissions generated by these reasonably 
controlled anthropogenic sources and regardless of the relative contribution of these emissions 
and emissions arising from natural sources in which human activity has no role."73 Thus, the 
Exceptional Events Rule revises the definition of "natural event" to clarify that reasonably
controlled anthropogenic emission sources that contribute to the event do not play a "direct 

70 See id. at 72,854 ("The EPA intends to post the draft guidance on the exceptional events Web site at 
http:/ /www2 .epa.gov/air-q ual ity-analysis/treatment-data- intluenced-exceptionalevents .... ") (last checked Feb. 
3,2016) 
71 Our members have seen EPA similarly slip past other self-imposed timelines to issue guidance addressing 
gaps in NAAQS implementation policy. See e.g. NAAQS IMPLEMENTATION COAL., COMMENTS ON THE 

PROPOSED NATIONAL AMBIENT AIR QCALITY STANDARD FOR PARTiCULATE MATTER 2, Docket No. EPA-HQ
OAR-2007-0492-9408, Aug. 31,2012 ("PM 25 Mode:ling Guidance: Coalition members continue to wait for 
EPA to issue guidance on how PSD permit applicants can demonstrate that a new or modified source will not 
cause or contribute to a violation of the existing PM25 NAAQS."). 
72 80 Fed. Reg. at 72, 854 

73 !d. 
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role" in causing emissions. 74 However, EPA does not consider an event resulting from 
reasonably-controlled human activities alone as a natural event. 75 

We endorse this clarification and note that its policy rationale could apply to 
internationally-transported emissions. As noted above, the Exceptional Events Proposal does 
not require areas apply reasonable controls to emissions generated outside their jurisdiction. 
Read in tandem with the revised "natural event" definition, it could be concluded that any 
such extra-jurisdictional emissions do not play a "direct role" in a natural event "regardless 
the magnitude of emissions generated." As such, where metrological conditions play a 
pronounced role in transporting extra-jurisdictional emissions, those emissions would not 
prevent classification as a "natural event" under the Exceptional Events Rule. Because 
natural events may qualify as "exceptional" even if they occur repeatedly,76 the recurrence of 
internationally-transported emissiom in this scenario would not prevent exclusion of the 
influenced air quality data. 77 

We encourage EPA to use this flexibility to address internationally-transported 
emissions through the Exceptional Events Rule to the maximum degree possible. To 
whatever extent the Agency concludes that the Exceptional Events Rule is not applicable to 
internationally-transported emissions, we invite the Agency to identify other flexibilities in 
the Clean Air Act to address this challenge. 78 

Conclusion 

We appreciate the opportunity to comment on the Exceptional Events Proposal, and 
hope that these comments will foster a better dialogue as the regulated community continues 
to face challenges under increasingly stringent NAAQS. We encourage EPA to act promptly 

74 !d. (to be codified at 40 C.F.R. § 50.l(k)). 

75 !d. 

7G /d. 

77 If EPA did noc consider internationally-transported emissions as a "natural event," it could still exclude 
influenced air quality data where the transpnrted emissions are at a level that is unusual and warrants exclusion 
78 EPA has pointed to § 1798 as a means of regulatory relief for areas impacted by international transport. See 
e.g Ozone Implementation Memo at 8. However, we note that EPA acknowledges in the Exceptional Events 
Proposal that§ 1798 "does not provide a pathway for regulatory relief from designation as a nonattainment 
area." 80 Fed. Reg. at 72,865. 
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to promulgate the Exceptional Events Proposal's important procedural improvements, as well 
as to consider expanding the scope and applicability of the Exceptional Events Rule. We 
remain ready to work with EPA to identify solutions that accomplish efficient NAAQS 
implementation while mitigating against unnecessary regulatory burden. 

Sincerely,k !L 
~. Stanko, Jr. 
Counselfor the 
NAAQS Implementation Coalition 


