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Real Experiences Administering the FMLA:
Why the Regulations Need Reform

The Family Medical Leave Act (FMLA) was enacted in 1993 to ensure job protection for up to twelve weeks of unpaid leave for families after the birth or adoption of a child and to care for the employee’s, or a family member’s, “serious health condition.”  Unfortunately, after 12 years of experience, it is now clear that the medical leave provisions of the FMLA have led to widespread employer confusion and employee abuse, as documented in at least 7 Congressional hearings.
  The Labor Department’s regulations and sometime conflicting interpretations of the law have resulted in significant administrative challenges, costs, and abuse by a small, but growing, portion of the workforce.  Abuse of the FMLA has, in turn, caused significant morale problems in the workplace, especially among employees that are called to pick up the work of the absent employees.  The following are some direct quotes from companies who have tried to deal fairly with the law and with their employees, but have discovered extensive abuse of the system and other challenges.  All statements come from testimony delivered to Congress.
The regulations do not give employers adequate ability to verify that absences are caused by chronic serious health conditions.

The biggest problem with the FMLA by far is employee abuse of intermittent leave. Most people think of the FMLA as providing for blocks of leave after the birth of a child or to recuperate from a major illness or surgery. The FMLA does provide for this type of leave, but it also allows an employee to take leave in small increments or at unpredictable times. The most problematic is leave for ‘chronic conditions.’  Under the current regulatory scheme, an employee may obtain a physician’s certification stating that the employee has a chronic, recurring condition—such as migraines or asthma—that may episodically flare up, and that the employee will need intermittent leave as a result. With that certification, the employer must provide the employee with intermittent leave whenever the condition flares up … the employer is not allowed to require an employee to verify that the absences were indeed caused by the chronic condition.
 
Abuse of FMLA leave, especially intermittent leave, can have a significant impact on employee morale.

We currently have two employees who are approved for intermittent FMLA leave due to their own chronic health conditions. Both are either absent or tardy for 85% of their scheduled shifts. We have attempted to adjust their work schedules with a later start time, however the problem persists. It is very difficult for the department to cope with this rate. They need the employees to be working, and the coworkers of these individuals feel they are taking advantage of the system. We are preparing to request second opinion independent medical evaluations. It was well known that one employee attended a concert last Thursday night. The same employee then called in under intermittent FMLA leave for Friday’s shift. We can request recertification, however for intermittent leave, the regulations state that an employee does not have to be treated by a physician for each FMLA-related absence.

Requirements about medical documentation are unclear and physicians often complete incomplete or vague certification forms.

The biggest issue we have here with the FMLA specifically pertains to medical documentation. We are still not clear as to when it’s okay to ask for medical information. We are also unclear as to our rights when we receive incomplete medical documentation from the treating physician. We consistently see missing beginning and end dates to the leaves. We also see physicians approve leaves for an employee’s lifetime. We see circumstances where the treating physician makes a diagnosis out of his or her scope of practice.

Unplanned absences can significantly increase labor costs and harm employee morale.

The costs associated with these absences are phenomenal. In health care, most all positions have to be replaced when a worker is absent.  Those replacement hours are typically paid at time and one-half or double time. It also creates morale issues among staff.

It’s a nightmare! We’ve had five nurses out in our OB (Obstetrics) at once—it’s a killer! You can’t hire experienced nurses off the street, our per diem pool isn’t large enough to cover our FMLA needs and temps are not a viable option. The result is more work for the current staff. We have been concerned at times about being so short-staffed—employees worry too. So far we haven’t had to shut down services, but it’s been a challenge. We have an asthmatic Respiratory Therapist who missed 58 days last year. She went out again this year and when we said, no, you have no more time, she went to an attorney. It’s gotten ugly. We’ve seen several questionable requests for long leaves in the summertime. One we recently challenged with a second opinion and determined it was unfounded. Others have shown a pattern of requesting leaves each summer. We recently had a pharmacist with a vague stress claim who took 30 days of leave and told all her coworkers about her Florida travel plans for her leave time, resulting in a messy employee relations issue. The physician community is part of the problem. Trying to get straight answers is difficult. We can’t staff a 7-day, 24-hour operation this way. Most of our cases are for legitimate and necessary reasons, but the abuses are very hard on the organization. Prior to 1993, we could deal more effectively with chronic attendance abusers. Now it’s impossible.

Employees with chronic absenteeism problems will sometimes use a “serious health condition” certification to prevent the employer from taking disciplinary action.
We currently have one of those classic cases: a marginal employee who’s had attendance problems for years. As we began the documentation process for disciplinary action, she produces a doctor’s note with multiple conditions including asthma and migraines. The documentation states in part that the physician has treated her for migraine headaches and she will ‘need to take time off as required.’  Seventy-five percent of her absences are on Mondays, Fridays or the day before or after a holiday. Her absences have a big impact on her three-person department.

We  …  have an attendance control policy and inevitably, that last absence (that would have resulted in disciplinary action) will be parlayed into FMLA time. The most common intermittent cases we see are asthma, back problems and depression or anxiety. We’ve had a half dozen employees who have been disciplined at work for something and then come to work with a doctor’s note excusing them from work because of the stress from the disciplinary action!

We have had several people go out on leave to avoid disciplinary action. We are always fairly certain that they will not be returning—and they never have—but they ride out the full leave allocation, collecting whatever benefits they can (the cost of which, for all practical purposes, is impossible to recover).

Some employees abuse the regulations to take time off when vacation is not or is not likely to be approved.
We see employees abusing FMLA as a way of getting time off that they wouldn’t otherwise be able to have. One of our examples is a long-service employee whose husband has a tax business. For the past 8 years or so, she’s taken several weeks of vacation at tax time to help him. This past season, we were faced with unusually high census and time off requests that could not be accommodated temporarily. So this year she requested FMLA instead, saying her mother was depressed and the depression had interfered with her activities of daily living, so she would benefit by having her daughter with her.

We find that the more constraints there are on employees’ ability to take time off, the more FMLA requests there are. During acute staffing shortages when we have to temporarily suspend paid time off, we absolutely see an increase in FMLA usage. Usage also increases during the summer. Another example we have is an employee in our physical design group. It’s a three-person department and she’s the least senior person. Since she has not been able to get the summer vacation schedule she wanted, this is the third year in a row that she’s gone to Romania during the peak vacation period on a family leave instead to care for her mother because of a problem with the regular care-provider.

There is a tendency for FMLA usage to go up during summer vacation time. We have a lab employee who has twice gone to the Philippines on vacation and has stayed an extra, unauthorized, unscheduled week after receiving a certification statement about a medical condition from a local physician—her brother!

The requirement to track intermittent leave in increments as small as six minutes creates a significant administrative challenge for employers.
We aren’t sure we have the systems to track it appropriately despite a new Human Resource Information System—we are concerned that it will still involve significant hand tabulation. It’s a lot of work and resources. We routinely have not been qualifying FMLA leaves—we just don’t have the systems to track the time. Just this morning we were working on a flow chart for our managers because a narrative explanation of what they need to do, say, provide, track, and report is too difficult to retain and understand.

Unplanned absences for intermittent leave can not only increase costs, but endanger clients, customers, and even patients.

Mental health disabilities pose particular difficulties under the FMLA. We had a case where a nurse in our Neonatal Intensive Care Unit (NICU) experienced panic attacks and would flee the unit. Because she was under a physician’s care and undergoing therapy for this condition, her times of flight from the unit were considered valid FMLA time. The NICU houses the most severely ill infants and the staffing is intense and constant. We could not accommodate this nurse’s pattern of flight from her responsibilities. We attempted to find a place elsewhere in the hospital to transfer her, as FMLA would allow, but it proved very difficult.  Neonatal nursing requires a highly specialized set of skills. Moreover, there are few areas of this institution where panic attacks would not jeopardize patient care. Eventually the employee resigned, but only after placing some patients at needless risk.

� EMBED PBrush  ���











� What is the Bush Administration’s Record in Regulatory Reform? Before the Subcomm. on Energy Policy, Natural Resources and Regulatory Affairs of the House Government Reform Comm., 108th Cong., 2nd Sess. (Nov. 17, 2004); Paperwork Inflation: The Growing Burden on America Before the House Subcomm. on Energy Policy, Natural Resources and Regulatory Affairs of the House Government Reform Comm., 107th Cong., 2nd Sess. (Apr. 11, 2002); Unemployment Compensation and the Family and Medical Leave Act Before the Subcomm. on Human Resources of the House Ways and Means Comm., 106th Cong., 2nd Sess. (March 9, 2000); Is the Department of Labor Regulating the Public Through the Backdoor? Before the Subcomm. on National Economic Growth, Natural Resources, and Regulatory Affairs of the House Government Reform Comm., 106th Cong., 2nd Sess. (Feb. 15, 2000); The Family and Medical Leave Act: Present Impact and Possible Next Steps Before the Subcomm. on Children and Families of the Senate Health, Education, Labor and Pensions Comm., 106th Cong., 1st Sess., (July 14, 1999); Hearing on the Family and Medical Leave Act [FMLA] of 1993 Before the Subcomm. on Oversight and Investigations of the House Education and the Workforce Comm., 105th Cong., 1st Sess., (June 10, 1997); The Implementation of the Family and Medical Leave Act Before the Subcomm. on Children and Families of the Labor and Human Resources Comm., 104th Cong., 2nd Sess., (May 9, 1996).








� What is the Bush Administration’s Record in Regulatory Reform? Before the Subcomm. on Energy Policy, Natural Resources and Regulatory Affairs of the House Government Reform Comm., 108th Cong., 2nd Sess. (Nov. 17, 2004); (statement of Nancy McKeague, Senior Vice President, Michigan Health and Hospital Association).


� Id.


� Id.


� Id.


� The Family and Medical Leave Act: Present Impact and Possible Next Steps Before the Subcomm. on Children and Families of the Senate Health, Education, Labor and Pensions Comm., 106th Cong., 1st Sess., (July 14, 1999 (statement of Kimberley K. Hostetler, Director, Human Resources Services, Connecticut Hospital Association ).


� Id.


� Id.  


� Id.


� Id.


� Id.


� Id.


� Id.


� Hearing on the Family and Medical Leave Act [FMLA] of 1993 Before the Subcomm. on Oversight and Investigations of the House Education and the Workforce Comm., 105th Cong., 1st Sess., (June 10, 1997) (statement of Laura Avakian, Senior Vice President, Human Resources, Beth Israel Deaconess Medical Center and Caregroup).





For more information, please contact Mike Eastman at 202-463-5342.

PAGE  
For more information, please contact Mike Eastman at 202-463-5342.


[image: image2.png]


_957073188

